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PROCEEDINGS OF THE ANNBJlt:|lEETING 



Madison^ Wisconsin, February J 2th, J 90 J I 



The meeting was held in the Supreme Court room 
at 8 o'clock in the evening, and was called to order by 
the President, Hon. Joshua Stark, who delivered the 
annual address. 

( See Appendix, ) 

The regular order of business was then taken up. 

The President: I make these announcements for to- 
morrow: The meetings of the Association will all be 
held in this room. There will be a session held to-mor- 
row morning at 9:30, and one at 2 o'clock in the after- 
noon. Mr. B. K. Miller, Jr., of Milwaukee, will deliver 
an address on " The New Codes of Japan " at 11 o'clock 
to-morrow morning. At the afternoon session Hon* 
E. A. Otis, of Chicago, will deliver an address on " The 
Career of Aaron Burr, an Episode in American His- 
tory." Mr. I. K. Boyesen, of Chicago, will also deliver 
an address on the subject " Is the Remedy for the Evils 
of Industrial Combinations to be Found in Economic 
or State Laws? " The annual banquet and bar supper 
will be held to-morrow evening, commencing at 6 
o'clock, at the Palace of Sweets hall in the Wisconsixi 
block, and it is hoped that all members of the Asso- 
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ciation who can do so will aitjSiid this banquet. Tick- 
ets can be obtained fj'ijhi'/Mr. Stanley C. Hanks, the 
Treasurer, to-morroV •evening before entering the 
banquet hall. , MinU)Vrs are urged to notify Mr. San- 
born as early^ a&.possible, so that proper provision can 
be made i,(k*ljiem. The report of the Committee on 
Memb^rsHip is now in order. 

^ The^ following report of the Committee on Member- 
slilp was presented by Mr. C. F. Lamb: 
" To the State Bar Associatioiri of Wiscon,sin: 

" Your Committee on Membership would respect- 
fully report that they have received and had under 
consideration applications for membership in said As- 
sociation of the following named persons, and herewith 
report such names, together with their applications, 
and recommend the persons hereinafter named sever- 
ally for membership in said Association. The accom- 
panying fee of $2.00 has been received from each 
applicant indicated, and is in possession of the Com- 
mittee, ready to be turned over to the Treasurer on 
their election, or on the order of the Association: 

Fred W. Arthur, Madison, Wis. 

B. J. Castle, Madison, Wis. 

R. M. Richmond, Evansville, Wis. 

Franklin B. Wynne, Madison, Wis. 

F. C. Westfahl, 431 15th st., Milwaukee, Wis. 

J. 0. Carbys, 502-4 Germania Building, Milwaukee, 
Wis. 

William F. Green, 105 Grand ave., Milwaukee, Wis. 

F. J. Knoell, 395 6th ave., Milwaukee, Wis. 

H. L. Kellogg, 502-4 Germania Building, Milwaukee, 
Wis. 

Michael Barry, Phillips, Wis. 
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Proceedings. 7 

Francis E. McGovern, City Hall, Milwaukee, Wis. 

W. H. Churchill, Pabst Building, Milwaukee, Wis. 

John F. Donovan, 1306 Pabst Building, Milwaukee, 
Wis.'' 

Mr. Lamb: The applications are filed with the Sec- 
retary. 

The President : The committee reports recommend- 
ing their election. The question will be upon the elec- 
tion of these candidates for membership recommended 
by the committee. 

Mr. Lewis: I move, Mr. President, that they be 
elected. 

Mr. Lewis: I move that the rules be suspended and 
the Secretary be directed to cast the ballots for the 
candidates. 

The President: If there is no desire that any sepa- 
rate vote should be taken upon any individual, it is 
proper. Is the motion seconded? 

The motion was seconded by Mr. F. J. Lamb, and 
unanimously carried. 

The Secretary: Mr. President, I report that I have 
cast the ballot for the election of these gentlemen 
whose names have been read. 

The President: The next business in order is the 
report of the Treasurer, Mr. Hanks. 

The Treasurer, Mr. Stanley C. Hanks, submitted the 
following report: 

Report of the Treasurer of the State Bar Association 
for the year ending February 12, 1901: 
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Receipts. 

Cash on hand at beginning of year $366 37 

Banquet 78 75 

Dues, 1898 and 1899 (two years) 254 00 

Initiation fees 30 00 

Special assessments, vol. 2 130 00 

Special assessments, vol. 3 86 00 

$940 12 

Disbursements. 

American Biographical Co., work on vol. 2 $24 76 

Taylor & Gleason, printing, vol. 2 284 GO 

C. I. Haring, Secretary, expense account 54 51 

Banquet 130 58 

W. W. Wight, chairman committee on necrology and biography 46 99 
Miscellaneous, as per cash-book, including postage, express and 

expense of meeting .* 102 80 

Balance on hand 296 48 

$940 12 

Mr. Hanks: There was published last year 500 vol- 
umes, or rather I was to account for 500 volumes of 
number 2 of the report of the Association. I believe 
there were about three of them spoiled in the publica- 
tion. 

T have on hand 283, which leaves 217 to be accounted 
for. I was instructed by the Association, I believe, at 
its last meeting to send out exchange volumes to all 
of the various State Bar Associations. I sent out 
some forty copies. I was also instructed by the 
committee to have prepared a proper book for 
the copying of the treasurer's accounts, which I 
have done, and which is before me. This will permit 
of the keeping of the records in a sort of ledger form 
up to the year 1918. I think it will be ample for that 
purpose. It might not be out of order at this time to 
make a suggestion which has come to my notice dur- 
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ing the past year as treasurer, in this respect: The 
Association during the last years has seen fit to pub- 
lish the reports of the Association in substantial form. 
Volume 3 will be ready for distribution, I understand, 
in part, to-morrow. It has been the custom of the 
Association to make a special assessment for the pur- 
pose of defraying the expenses of the publication of 
this volume and to send notices to the members of 
the Association of that assessment. I was instructed 
to send out notices for volume 2, and also to send out 
notices to members who were in arrears as to dues. 1 
found that in a great many instances it was very con- 
fusing, or apparently so, to members of the Associa- 
tion to understand just what these assessments were 
for, and why they were in arrears as to dues. My 
term of oflBce as Treasurer has been the last two 
years, and I do not know what methods were adopted 
before that time; but it is confusing not only to the 
members but to the Treasurer to straighten out these 
things, and I would suggest that some resolution or 
change in the by-laws be made, so that the annual 
dues may be increased. As I understand, it is the in- 
tention of the Association to continue the publica- 
tion of the annual report. To levy a special assess- 
ment every year makes a great deal of work for the 
Treasurer; it entails the sending out of two or three no- 
tices and more or less correspondence, and I have re- 
ceived a number of exchange reports from other Bar 
Associations and I have noticed particularly one Bar 
Association where they make the annual dues five dol- 
lars and cover everything. I think they cover the 
banquet in that. Whether that is advisable or not, 
I do not know. But I do^ think that if we are going 
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to continue in the publication of an annual report, 
that it would be much easier, not only for the Treas- 
urer, but to collect the money, if we increase the an- 
nual dues to cover this assessment. I have received, 
as I say, a number of exchange reports, which I will 
hand to the Secretary. I have not a list of them now 
with me, but I have them in my ofHce; I think there 
are about half a dozen. 

The Secretary: Mr. President, I presume it would 
be in order for the Association to receive this report, 
and since the Treasurer will submit his accounts to 
the Executive Committee, I presume under the cir- 
cumstances that the committee can act as Auditing 
Committee. I therefore move you that the report be 
received and submitted at Mr. Hanks' convenience to 
the Executive Committee. 

The motion was seconded by Mr. Hurlbut and car- 
ried. 

The President: Mr. Secretary, have you a report? 

The Secretary: Mr. President and gentlemen, I 
have a brief report. It is hardly necessary for the 
Secretary to furnish much of a report to the Associa- 
tion, inasmuch as all the proceedings are published so 
that we all have access to them. My report is more 
in the nature of suggestion than anything else. 

The Secretary then presented the following report: 

" At our last annual meeting twelve members were 
elected, making the total membership in our Associa- 
tion at the present time 471. On our membership list 
may be found the names of many of the leading law- 
yers now practicing throughout the state, and their 
interest in the welfare and work of the Association 
should be more heartily enlisted, so that the objects 
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for which our Association was organized could be more 
completely carried into effect. During the past year 
it has been a source of considerable satisfaction to be 
able to exchange our printed records with the various 
State Bar Associations throughout the United States, 
and the Secretary has received personal acknowledg- 
ments from various sources, thanking the Association 
for furnishing these records in exchange for the re- 
ports of the respective Bar Associations, some of which 
have been sent to the Secretary with great regularity 
for a considerable time past. The members of the 
Association should be urged to send in their subscrip- 
tions for these reports with greater promptness after 
they receive notice of the special assessment. Every 
member of the Association should find these reports 
of much value, and should feel it a privilege to sub- 
scribe for them and send their remittance promptly, 
as the bills for printing, to a considerable amount, ac- 
crue before the reports are delivered to the Association 
for distribution. 

" During the past year the Executive Committee has * 
met a number of times, but the special business trans- 
acted related particularly to the completion of arrange- 
ments for this annual meeting. There was some doubt 
in the minds of some of the members of the Executive 
Committee as to the advisability of holding all the 
meetings of the Association in Madison. It was sug- 
gested by certain of the members that some of these 
annual meetings should be held in Milwaukee, owing 
to the large number of attorneys residing in that city 
and the probability of obtaining better accommoda- 
tions and more largely attended meetings. It would 
seem advisable to obtain the sense of this Association 
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not only as to the place for holding the annual meet- 
ings, but also as to the advisability of holding all the 
meetings in the month of February in each year. 
Many Bar . Associations hold their annual meetings 
during the summer season and find that they succeed 
in bringing about a larger attendance at that time of 
the year than though the meetings were held during 
the cold weather. 

"It would seem desirable that regular delegates 
from our Association should be appointed to attend 
the annual meeting of the American Bar Association, 
so that we may secure the benefit of an accurate re- 
port of that representative body and co-operate more 
successfully in its work. Such delegates have occa- 
sionally been appointed in the past, but no reports 
ever seem to have been made by the delegates after 
their appointment. 

" The realization of the objects for which our Asso- 
ciation was organized depends to a very large extent on 
the faithful and efficient work of its standing commit- 
tees. These committees should be stimulated to greater 
activity. Men should be placed on the committees 
who will not only undertake to do the work, but who 
will be interested in the work and do it. During the 
past year some of our standing committees have done 
exceedingly good work in their various departments. 
The Committee on Publication deserves considerable 
credit for the work which has just been completed and 
is ready for distribution. The Committee on Necrol- 
ogy and Biography has spent a great deal of labor and 
time in making a record which will prove of great 
value hereafter. Our Constitution prescribes the du- 
ties of these committees and it is unnecessary to em- 
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phasize them here except in a general way, and to 
urge their faithful performance by the committees in 
charge. No written complaints have been received 
by the Secretary during the last year relating to the 
unprofessional conduct of any member of the legal 
profession, and possibly there may be some grounds 
for the presumption that the members of our profes- 
sion have been free from any wrong-doing during the 
past year; 

" Respectfully submitted, 

"Cornelius I. Haring, 

" Serrefan/J' 

The President: Of the Executive Committee, whose 
report is next in order, no report is ready at this time. 
The report may perhaps be presented some time dur- 
ing to-morrow's session. Is there any report from the 
Judiciary Committee? 

The Secretary: Mr. Vilas was the Chairman of the 
Judiciary Committee. T do not think he has yet ap- 
peared. He will very likely come to-morrow. 

The President: Committee on Amendment of Law. 

Mr. Sanborn: Mr. President, I have a short report 
from that committee. 

The following report of the Committee on the 
Amendment of the Law was presented by Mr. Sanborn: 

" To the Sf((te Bar Assoeiafion: — 

" Your committee on Amendment of the Law beg 
leave to report as follows: 

'' They have not had a formal meeting, but this re- 
port has been discussed with such members as could 
be reached, and approved by them. One of your com- 
mittee, Mr. Gilson, has been for about two years study- 
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ing the question of how the tax laws of the state can 
be profitably amended, so as to make the burden of 
taxation more nearly uniform than it is generally sup- 
posed to be. It is hoped by your committee that be- 
fore his term of oflBce as Tax Commissioner expires he 
and his associates may be able to accomplish some- 
thing in this direction. Several bills have been drawn 
by the commission and introduced in the legislature. 
" Since the last report of this committee several of 
its members have taken an active interest in the codi- 
fication of the law of bills and notes. Partly as the 
result of their efforts, the legislature of 1899 passed 
the Negotiable Instruments Act, so-called, prepared 
under the supervision of the American Bar Associa- 
tion. This bill was prepared with a view to uniform- 
ity of legislation on bills and notes, and has been 
passed, with slight amendment, by the legislatures of 
some fifteen of the states, by Congress for the Dis- 
trict of Columbia, and by the English parliament; and 
codes quite similar have been enacted in many of the 
countries of continental Europe. In passing this act, 
the legislature of Wisconsin adopted the innovation 
of appending notes of decisions of the courts to many 
of the sections, explanatory of the sections and illus- 
trating their subject-matter. These notes were recom- 
mended by the Judiciary Committees before which 
the bill was heard, and serve not only to make the 
meaning of the act more clear, but also to aid in its 
construction. The importance of this mode of amend- 
ing the law cannot be overestimated, and if continued 
in other branches of the law will relieve legislation of 
many of the dangers which have attended it, espe- 
cially when attempted on anything like a large scale. 
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" The most important contribution, we think, which 
has been made to the science of amending the law, is 
found in the address of Senator Whitehead, at the 
last meeting of this Association. It is found on page 
167 of the last report. Senator Whitehead made two 
most important suggestions in respect to the method 
of amending the law, the first that the revision of the 
statutes as a whole is too enormous a task to be taken 
up at once, but should be done by taking one subject 
at a time, like that of corporations, insurance or evi- 
dence, and completing that before attempting any- 
thing further. The other suggestion was that a Stand- 
ing Joint Committee of the legislature be provided 
for, on the revision of the acts of each legislature, to 
meet immediately after the close of the session and 
proceed to harmonize the acts passed, give them sec- 
tion numbers in their proper places in the statute, and 
report to an adjourned session to be held in a month 
or six weeks; such committee to have no power of leg- 
islation, and to make no change of substance, but sim- 
ply clarify, correct mistakes, drop repugnant provis- 
ions and harmonize discrepancies. 

" Both of these changes must come from the legis- 
lature, and we have reason to hope that these import- 
ant matters are now receiving proper attention. 

" It has in practice been found difficult to change the 
language of statutes which have stood for some con- 
siderable time, for the reason that their language has 
received a construction, practical or judicial, which 
has become an important part of the law, so that the 
fear is always present that a verbal change will be a 
change in substance. Many of our statutes have 
grown little by little, as was found necessary through 
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actual experience, so that to change the language is 
difficult, often dangerous. But when the act is first 
passed it is not diflBcult to improve, not only the style, 
but the clearness, and often cut down, very greatly, 
the bulk of the act. Such a committee would, within, 
proper limits, render services of great value to the 
state. 

" Your committee will refer to another matter which 
belongs more particularly to the jurisdiction of the 
Committee on Legal Education, and that is in respect 
to the qualifications of applicants for admission to the 
bar. The present law requires only two years' pre- 
vious study. At the last meeting of the Association 
the matter was discussed, and the sentiment was gen- 
erally expressed that this term should be extended to 
three years, as the rule is in Illinois, Iowa and Minne- 
sota. Those states, as well as Colorado and some 
others, have made it diflBcult for attorneys in good 
standing in Wisconsin to get admitted in those states, 
and this has been justified on the ground that only 
two years' previous study is here required. A bill 
has been drawn and will be introduced to-morrow, 
making this change. Other changes may be desira- 
ble, but it is perhaps not best to try to accomplish 
too much at once.'' 

*Mr. Hurlbut: Mr. President, I did not understand 
what disposition, if any, was made of the Secretary's 
report. It struck me there were some very excellent 
suggestions there, and that ought to be referred, if it 
is not already, to the Executive Committee, probably 
to report and digest those for action at a subsequent 
meeting. 

The President: Does the gentleman make such 



Digitized by V:iOOQIC 



Proceedings. 17 

motion, that it be so referred to the Executive Com- 
mittee? 

Mr. Hurlbut: Yes sir, if it has not been already re- 
ferred. 

The motion was carried. 

The President: It will be referred and considered 
by the Executive Committee. This report of the 
Committee on Amendment of the Law invites no ac- 
tion by the Association, does it? 

Mr. Sanborn: 1 think no action is required on a 
report of this kind. 

The Secretary: I would like tto ask the chairman 
of that committee in what particulars the law which 
will be introduced to-morrow will change the exist- 
ing law. 

Mr. Sanborn: The only change made is extending 
the time from two years to three, as was discussed a 
year ago. Another change suggested was to require 
some academic training also, before they might prac- 
tice. I think it is probable that the legislature would 
not accept such a suggestion at this time, though 
possibly it might. At any rate, it is better to have 
separate bills, so that one subject may not affect the 
success of the other. This bill simply strikes out the 
word '* two " in the law, two years, and extends the 
course to three years, as ought to be done undoubt- 
edly, and as probably will be done. 

The President: The chair would suggest that the 
report of the Committee on Legal Education, which, I 
understand, includes a code of ethics, be deferred un- 
til to-morrow morning, as we shall have an hour or an 
hour and a half in the morning after the opening of 
the session before the address of the forenoon will be 
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in order. The report, I have no doubt, will interest 
members and possibly invite some discussion, and 
should be read at that time. I suggest that it be re- 
served until to-morrow morning. Mr. Wight of the 
Committee on Necrology is not here? 

The Secretary: No sir, I understand Mr. Wight 
has not appeared yet. I am not certain whether he 
is coming out in the morning or not. 

The President: Mr. Jackson, of the Committee on 
Publication. 

Mr. Jackson: Mr. President, the Committee on 
Publication are not prepared to make a detailed re- 
port to-night, by reason of the delay in the work of 
the printer and binder. That report will be prepared 
to-morrow in detail and presented to the Association. 
As I cannot be with you, I desire to make some sug- 
gestions along the line of the work of publication. 
The present volume contains about 160 memoirs of 
deceased members of the Bar — not of the Association, 
but of the Bar of the state. The Committee on Ne- 
crology and Biography have prepared these memoirs 
and placed them in the hands of the Committee on 
Publication. It seemed wise to that committee to se- 
cure, if possible from the friends of these deceased 
lawyers portraits to accompany these memoirs. They 
have made considerable effort to do this, and have 
succeeded in securing fifty-five portraits to accompany 
these memoirs, and they feel that it will interest the 
members of the Association as well as the members 
of the Bar generally to have this report illustrated in 
this way. I want to make a suggestion with reference 
to the report prepared by Moses M. Strong in 1881 and 
published in 1888. That volume contained about 140 
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memoirs, I think, of the very earliest members of the 
bar, going back to the earliest territorial days. The 
edition was very small; only a few volumes were 
bound in cloth and a few in paper, and they are very 
rare and diflBcult to get. The Committee on Publica- 
tion last year assumed that. this volume prepared by 
Mr. Strong would be regarded as Volume 1, so we have 
numbered the volume of last year Volume 2, and the 
volume of the present year Volume 3. Now, as these 
reports will become important to the Association and 
to the members of the bar of the state, it seems to be 
very desirable that this report of Mr. Strong's, together 
with the very brief reports we have of the few meet- 
ings that occurred after 1881 and down to two years 
ago, should be combined in a new volume and made 
Volume 1, uniform with the volumes of last year and 
this year, thus making a uniform set of reports. The 
Committee on Publication, I think, would be quite 
willing to undertake to procure, as far as possible, por- 
traits of the deceased members of the bar whose me- 
moirs are published in that volume, so as to illustrate 
that volume as that of last year and of this year, thus 
making a series of very important reports to the As- 
sociation and to the members of the bar of the state. 
The work in preparing that report will be very much 
less than that of the present year, because those re- 
ports were carefully prepared by Judge Strong, and, 
while there may be some additions, those that he pre- 
pared are very full and very complete and would only 
need to be copied. It has seemed to the Committee 
on Publication that they might hope for reasonable 
success in securing these portraits, and we suggest to 
the Association whether it is not desirable to have 



Digitized by V:iOOQIC 



20 Wisconsin State Bar Association. 

this volume republished, with additions, so as to bring 
it up to last year. The cost of it will be probably 
about $250 or $275 for the 500 copies. It was thought 
possible that, without making it burdensome to the 
members of the Association, the first volume might be 
prepared so as to have it delivered by the first of July, 
and the later volume containing the report of this year 
published so as to have it ready by the next annual 
meeting, and thus divide the assessments and make 
them so that they would not be burdensome to any 
one. We have published an edition of 500 volumes of 
the report of last year. While perhaps not over half 
of that number will be called for now, it has been 
thought desirable to make the edition large enough so 
that the younger members of the bar, if they desire 
perfect sets, will be able to secure them. While I 
think perhaps you would not care to take action upon 
this matter to-night and possibly may decide to refer 
it back to the Executive Committee, I want to suggest 
it to you to-night, because I will not be with you to- 
morrow. I think that the Committee on Publication 
and the Executive Committee can most heartily rec- 
ommend that you do decide to republish the first vol- 
ume of our reports and make it uniform with those 
that have been published. 

The Secretary: Mr. President, I should like to in- 
quire from the Chairman of the Committee on Publi- 
cation whether there would be any objection to pub- 
lishing in connection with those earlier memoirs the 
record of the first meeting of the Association to which 
our President has referred to-night, containing Judge 
Ryan's speech and some of the earlier members of the 
Association. I have a very few pamphlets containing 
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the records of that meeting held in 1878. It contains 
that address and some other matters which might be 
interesting to the members of the Association, and 
unless there should be some objection I would suggest 
that that include that first record of the Association. 

Mr. Jackson: Mr. President, my thought was to in- 
clude everything in the shape of records of the Asso- 
ciation from its beginning down to the report of last 
year, which is numbered Volume 2, so as to make the 
first volume complete the record down to Volume 2, 
and then 2 and 3 take it up and carry it forward. 

The President: Will the Chairman state further, or 
possibly it may be known to members generally, 
whether the expense of procuring and inserting these 
portraits has been incurred at the expense of the As- 
sociation, whether the cost of these portraits in the 
volume has been a charge upon the Association? 

Mr. Jackson: Mr. President, I will explain. The 
method of the committee has been to request the 
friends of the deceased members of the bar to procure 
or to furnish photographs, and send to the Illinois 
Engraving Company $4 with these photographs, and 
then the plates were preserved and sent here to the 
printer, where they were used in connection with the 
printed matter. When the work was published these 
plates were returned to the families of the deceased 
persons who sent them. The committee have incurred 
no expense except the postage and telephoning and 
express charges in procuring these half-tones; the As- 
sociation does not pay for them. The volume costs 
no more with these portraits in it than it would with- 
out them, except the mere addition of printing. The 

2 
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portraits are paid for by the friends of the deceased 
members, and when the printing is done the plates 
are returned to the families. 

The President: There appears to be no further busi- 
ness ready this evening. I will state that it is desir- 
able that the Executive Committee hold a brief meet- 
ing this evening, if convenient, at the close of this 
meeting, if there is a quorum of the committee pres- 
ent. 

Mr. Lewis: Mr. President, I desire to offer a reso- 
loution as follows: 

" liesolred, That the Treasurer be authorized to de- 
liver to each member of the Committee on Publication 
three copies of all publications of the Association in his 
possession or hereafter to be printed, and also to de- 
liver one of such copies to each oflBcer of the Associa- 
tion." 

Mr. Lewis: It is known to the Association that the 
Committee on Publication have a pretty arduous task 
and that they deserve these, and that the officers re- 
quire them really, aside from the copy that they keep 
in their library, for reference work for performing the 
duties of their offices, and I think it is right and just 
that these resolutions be adopted. 

The Secretary: I suggest, Mr. President, that the 
words " without charge " be inserted in the resolution. 

Mr. Lewis: Very well. 

Mr. Jackson: Mr. President, I would like to add a 
suggestion which may be embodied in that resolution. 
I think it would be a courtesy on the part of the As- 
sociation to send to each of the gentlemen who have 
prepared papers which appear in this volume a copy of 
that volume. Gentlemen have taken the trouble to 
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prepare these papers, and it seems to me that we can 
afford to send to each of them a copy of their paper 
in this permanent form. 

The President: You move an amendment to the 
resolution? 

Mr. Jackson: I move an amendment to that effect. 

The President: That the resolution include the 
names of the gentlemen who have papers appearing 
in that volume. 

The amendment was accepted by Mr. Lewis. The 
resolution was carried in the following form: 

*' Resolvedy That the Treasurer be authorized to de- 
liver to each member of the Committee on Publication 
three copies of all publications of the Association in 
his possession or hereafter to be printed, and also to 
deliver one of such copies to each oflBcer of the Asso- 
ciation and to each person whose address appears in the 
report, without charge." 

The President: Is there any other business before 
the Association this evening? 

The Secretary: I don't know of any other business 
to come before the meeting this evening, Mr. Presi- 
dent. Our meeting has been shortened somewhat be- 
cause of the absence of Mr. Wight and the postpone- 
ment of Judge Noyes' report. 

The President: Of course we can hear Judge 
Noyes' report this evening, but it occurred to me that 
it would be wiser, as that will be the principal busi- 
ness ol the morning session before the paper at 11 
o'clock, and in order to bring the matter before the 
the session to-morrow morning the report would have 
to be read again, and it would better be deferred 
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until to-morrow morning. I leave that to the chair- 
man of the committee. 

Judge Noyes: Just as you please. I have no pref- 
erence in the matter. 

The Secretary: I think, Mr. President, it would be 
an interesting subject to discuss and consider in the 
morning when we have a rather large attendance 
here, than to take it up this evening, and I think 
that it would be better to postpone it until to-mor- 
row morning. 

Mr. Jackson: Mr. President, I suggest that inas- 
much as it seems desirable that there be a meeting of 
the Executive Committee to-night to audit the bills 
of the past year, that we do now adjourn, and that 
the President and members of the Executive Com- 
mittee meet and hold their session to-night. 

The President: Until half -past nine to-morrow 
morning. 

The motion to adjourn was seconded by Mr. F. J. 
Lamb and can-ied. Whereupon the meeting ad- 
journed. 



February 13, 1901, 9-30 A. M. 

The meeting was called to order in the Supreme 
Court room by the President. 

The President: The report of the Committee on 
Legal Education, which was deferred from last even- 
ing to this morning, will now be received. 

Judge Noyes: Mr. President, one portion of the 
suggestions at the last meeting, in regard to the 
amendment of the law, has been already reported 
upon by the Chairman of the Committee on Amend- 
ments, recommending that an additional year be re- 



Digitized by V:iOOQIC 



Proceedings. 25 

quired for admission to the bar through the examina- 
tion of the board of examiners. The other matter 
related to a code of ethics. 

Judge Noyes then presented the following report of 
the Committee on Legal Education: 

" Pursuant to the resolutions adopted at the last an- 
nual meeting of this Association, the Committee on 
Legal Education herewith submit a code of ethics for 
your consideration. 

" The field of legal ethics has been so well and thor- 
oughly covered by eminent writers and jurists, and the 
codes which have been adopted by the Bar Associa- 
tions of the several states have so well stated the 
principles which should govern the conduct of our 
profession, that we have availed ourselves to a large 
extent of the work which has already been done by 
others on these lines, and have embodied their results, 
with some changes and omissions, in the form of a 
code of ethics which we recommend for adoption. 

" As a fitting preface thereto we quote the lan- 
guage of Sharswood, Pennsylvania's great jurist: 

" ' There is, perhaps, no profession after that of the 
sacred ministry, in which a high-toned morality is 
more imperatively neccessary than that of the law. 
There is certainly, without any exception, no profes- 
sion in which so many temptations beset the path to 
swerve from the lines of strict integrity; in which so 
many delicate and diflBcult questions of duty are con- 
stantly arising. There are pitfalls and man-traps at 
every step, and the mere youth, at the very outset of 
his career, needs often the prudence and self-denial, 
as well as the moral courage, which belong commonly 
to riper years. High moral principle is his only safe 
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guide; the only torch to light his way amidst dark- 
ness and obstruction.' 

" And supplemental thereto the sterling words of 
Ryan, Wisconsin's great chief justice: 

" ' Craft is the vice, not the spirit, of the profession. 
Trick is professional prostitution. Falsehood is pro- 
fessional apostasy. The strength of a lawyer is in 
thorough knowledge of legal truth, in thorough devo- 
tion to legal right. Truth and integrity can db more 
in the profession than the subtlest and wiliest devices. 
The power of integrity is the rule; the power of fraud 
is the exception. Emulation and zeal lead lawyers 
astray; but the general law of the profession is duty, 
not success. In it, as elsewhere in human life, the 
judgment of success is but the verdict of little minds. 
Professional duty, faithfully and well performed, is the 
lawyer's glory. This is equally true of the bench and 
of the bar.' 

" No code or set of rules can be framed to govern the 
duties of attorneys in all the varying phases of litiga- 
tion or in all the relations of professional life, but the 
following general rules are submitted for adoption by 
the Wisconsin State Bar Association for the guidance 
of its members: 

CODE OF ETHICS. 

1. The respect enjoined by law for courts and judi- 
cial ofHcers is exacted for the sake of the office, and 
not for the individual who administers it. Bad opin- 
ion of the incumbent, however well founded, cannot 
excuse the withholding of the respect due the ofHce, 
while administering its functions. 

2. The proprieties of the judicial station, in a great 
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measure, disable the judge from defending himself 
against strictures upon his oflBcial conduct. For this 
reason, and because such criticisms tend to impair pub- 
lic confidence in the administration of justice, attor- 
neys should, as a rule, refrain from public criticism of 
judicial conduct, especially in reference to causes in 
which they have been of counsel, otherwise than in 
courts of review, or when the conduct of a judge is 
necessarily involved in determining his removal from 
or continuance in oflBce. 

3. Marked attentions and unusual hospitality to a 
judge, when the relations of the parties are such that 
they would not otherwise be extended, subject both 
judge and attorneys to misconstruction, and should be 
sedulously avoided. A self-respecting independence 
in the discharge of the attorney's duties, which at the 
same time does not withhold the courtesy and respect 
due the judge's station, is the only just foundation for 
cordial personal and official relations between bench 
and bar. All attempts by means beyond these to gain 
special personal consideration and favor of a judge are 
disreputable. 

4. Courts and judicial officers, in their rightful ex- 
ercise of their functions, should always receive the 
support and countenance of attorneys against unjust 
criticism and popular clamor; and it is an attorney's 
duty to give them his moral support in all proper 
ways. 

5. The utmost candor and fairness should charac- 
terize the dealings of attorneys with the courts and 
with each other. Knowingly citing as authority an 
overruled case, or treating a repealed statute as in ex- 
istence; knowingly misquoting the language of a de- 
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cision or text-book; knowingly misquoting the con- 
tents of a paper, the testimony of a witness, or the 
language or argument of opposite counsel; offering 
evidence which it is known the court must reject as 
illegal, to get it before the jury, under guise of argu- 
ing its admissibility, and all kindred practices, are 
deceits and evasions unworthy of attorneys. 

6. Attorneys owe it to the courts and the public 
whose business the courts transact, as well as to their 
own clients, to be punctual in attendance on their 
causes. 

7. One side must always lose the cause, and it is 
not wise or respectful to the court for attorneys to 
display temper because of adverse ruling. 

8. It is a mark of proper respect and a practice 
worthy of adoption in all courts of record for attor- 
neys to rise and remain standing while the judges 
enter and take their seats upon the bench. 

9. An attorney should strive at all times to uphold 
the honor, maintain the dignity and promote the use- 
fulness of the profession; for it is so interwoven with 
the administration of justice that whatever redounds 
to the good of one advances the other, and the attor- 
ney thus discharges, not merely an obligation to his 
brothers, but a high duty to the state and his fellow 
men. 

10. Nothing has been more potential in creating 
and pandering to popular prejudice against lawyers 
as a class than the false claim, often set up by the un- 
scrupulous in defense of questionable transactions, 
that it is an attorney's duty to do everything to sue - 
ceed in his client's cause. 

An attorney " owes entire devotion to the interest of 
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his client, warm zeal in the maintenance and defense 
of his cause, and the exertion of the utmost skill and 
ability," to the end that nothing may be taken or 
withheld from him, save by the rules of law, legally 
applied. The attorney's office does not destroy man's 
accountability to his creator, or lesson the duty of 
obedience to law and the obligation to his neighbor, 
and it does not permit, much less demand, violation 
of law, or any manner of fraud or chicanery for the 
client's sake. 

11. Attorneys should fearlessly expose before the 
proper tribunals corrupt or dishonest conduct in the 
profession, and there should never be any hesitancy 
in accepting employment against an attorney who 
has wronged his client. 

12. An attorney appearing or continuing as private 
counsel in the prosecution of a crime of which he be- 
lieves the accused innocent, forswears himself. The 
state's attorney is criminal if he presses for a con- 
viction, when upon the evidence he believes the pris- 
oner innocent. If the evidence is not plain enough 
to justify a nolle pros., a public prosecutor should 
submit the case, with such comments as are pertinent, 
accompanied by a candid statement of his own 
doubts. 

13. An attorney is not bound to reject the defense 
of a person accused of a criminal offense because he 
believes him guilty. It is his duty by all fair and 
honorable means to present such defenses as the law 
of the land permits, to the end that no one may be 
deprived of life or liberty but by due process of law. 

14. An attorney must decline in a civil cause to 
conduct a prosecution when satisfied that the purpose 
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is merely to harass or injure the opposite party, or to 
work oppression or wrong. 

15. It is bad practice for an attorney to communi- 
cate or argue privately with the judge as to the merits 
of his cause. 

16. Newspaper advertisemiBnts, circulars and busi- 
ness cards tendering professional services to the gen- 
eral public are proper, but special solicitations of 
particular individuals to become clients ought to be 
avoided. Indirect advertisement for business, by 
furnishing or inspiring editorials or press notices, re- 
garding causes in which the attorney takes part, the 
manner in which they were conducted, the importance 
of his positions, the magnitude of the interests in- 
volved, and all other like self-laudation, is of evil ten- 
dency and wholly unprofessional. 

17. Newspaper publications and interviews by an 
attorney as to the merits of pending or anticipated 
litigation call forth discussion and reply from the op- 
posite party, tend to prevent a fair trial in the courts 
and otherwise prejudice the due administration of 
justice. It requires a strong case to justify such pub- 
lications, and when proper, it is unprofessional to 
make them anonymously. It is better that all news- 
paper reports be taken from the records and papers on 
file in the court. 

18. When an attorney is a witness for his client 
except as to formal matters, such as the attestation or 
custody of an instrument and the like, he should leave 
the trial of the cause to other counsel. Except when 
essential to the ends of justice, an attorney should 
scrupulously avoid testifying in court in behalf of 
his client, as to any matter. 
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19. The same reasons which make it improper in 
general for an attorney to testify for his client apply 
with greater force to assertions, sometimes made by 
counsel in argument, of personal belief of the client's 
innocence or the justice of his cause. If such asser- 
tions are habitually made they lose all force and sub- 
ject the attorneys to falsehoods, while the failure to 
make them in particular cases will often be esteemed 
a tacit admission of belief of the client's guilt, or the 
weakness of his cause. 

20. It is indecent to hunt up defects in titles and 
the like and inform thereof in order to be employed 
to bring suit, or to seek out a person supposed to have 
a cause of action and endeavor to get a fee to litigate 
about it. Except where ties of blood, relationship or 
trust make it an attorney's duty, it is unprofessional 
to volunteer advice to bring a lawsuit. Stirring up 
strife and litigation is forbidden by law and disreput- 
able in morals. 

21. Communications and confidence between client 
and attorney are the property and secrets of the client, 
and cannot be divulged except at his instance, and 
even the death of the client does not absolve the at- 
torney from his obligation of secrecy. 

22. An attorney openly, and in his true character, 
may render purely professional services before com- 
mittees, regarding proposed legislation, and an advo- 
cacy of claims before departments of the government, 
upon the same principles of ethics which justify his 
appearance before the courts, but it is improper for an 
attorney so engaged to conceal his attorneyship, or to 
employ secret personal solicitations, or to use means 
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other than those addressed to the reason and under- 
standing, to influence action: 

23. An attorney can never represent conflicting in- 
terests in the same suit or transaction, except by ex- 
press consent of all so concerned, with full knowledge 
of the facts. Even then, such a position is embarrass- 
ing, and ought to be avoided. An attorney represents 
conflicting interests, within the meaning of this rule, 
when it is his duty in behalf of one of his clients to 
contend for that which duty to other clients in the 
transaction requires him to oppose. 

24. An attorney is under no obligation to minister 
to the malevolence or prejudices of a client in the 
trial or conduct of a cause. The client cannot be 
made the keeper of the attorney's conscience in pro- 
fessional matters. He cannot demand as of right 
that his attorney shall abuse the opposite party, or 
indulge in offensive personalities. The attorney, under 
the solemnity of his oath, must determine for himself 
whether such a course is essential to the ends of jus- 
tice and therefore justiflable. 

25. Clients and not their attorneys are the litigants ; 
and whatever may be the ill-feeling existing between 
clients, it is unprofessional for attorneys to partake of 
it in their conduct and demeanor to each other, or to 
suitors in the case. 

26. In the conduct of litigation and the trial of 
causes the attorneys should try the merits of the cause, 
and not try each other. It is not proper to allude to, 
or comment upon, the personal history, or mental or 
physical peculiarities or idiosyncrasies of opposite coun- 
sel. Personalities should always be avoided, and the 



Digitized by V:iOOQIC 



Proceedings. 33 

utmost courtesy always extended to an honorable op- 
ponent. 

27. The miscarriages to which justice is subject, 
and the uncertainty of predicting results, admonish 
attorneys to beware of bold and confident assurances 
to clients, especially where the employment depends 
upon the assurance and the case is not plain. 

28. An attorney is in honor bound to disclose to 
the client, at the time of retainer, all the circum- 
stances of his relations to the parties, or interest, or 
connection with the controversy, which might justly 
influence the client in the selection of his attorney. 
He must decline to appear in any cause where his ob- 
ligations or relations to the opposite parties will hin- 
der or seriously embarrass the full and fearless dis- 
charge of all his duties. 

29. An attorney should endeavor to obtain full 
knowledge of his client's cause before advising him, and 
is bound to give him a candid opinion of the merits 
and probable result of his cause. When the contro- 
troversy will admit of it he ought to seek to adjust it 
without litigation, if practicable. 

30. Money or other trust property coming into the 
possession of the attorney should be promptly re- 
ported, and never commingled with his private prop- 
erty or used by him, except with the client's knowl- 
edge and consent. 

31. Attorneys should, as far as possible, avoid be- 
coming either borrowers or creditors of their clients; 
and they ought scrupulously to refrain from bargain- 
ing about the subject-matter of the litigation, so long 
as the relation of attorney and client continues. 

32. Natural solicitude of clients often prompts 
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them to offer assistance of additional counsel. This 
should not be met, as it sometimes is, as evidence of 
want of confidence; but after advising frankly with 
the client, it should be left to his determination. 

An attorney coming into a cause in which others 
are employed, should give notice as soon as practica- 
ble and ask for a conference; and if the association is 
objectionable to the attorney already in the cause, the 
other attorney should decline to take part, unless the 
first attoney is relieved. 

33. An attorney ought not to engage in discussion 
or arguments about the merits of the^ case with the 
opposite party, without notice to his attorney. An 
attorney should not attempt to compromise with the 
opposite party without notifying his attorney, if prac- 
ticable. 

34. Satisfactory relations between attorney and 
client are best preserved by a frank and explicit un- 
derstanding at the outset, as to the amount of the at- 
torney's compensation; and, where it is possible, this 
should always be agreed on in advance. 

35. In general it is better to yield something to a 
client's dissatisfaction at the amount of the fee, 
though the sum be reasonable, than engage in a law- 
suit to justify it, which ought always to be avoided, 
except as a last resort to prevent imposition or fraud. 

36. An attorney may charge a regular client, who 
entrusts him with all his business, less for a particu- 
lar service than he would charge a casual client for 
like services. The element of uncertainty or com- 
pensation where a contingent fee is agreed on justi- 
fies higher charges than where compensation is as- 
sured. 
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37. Contingent fees may be contracted for, but 
they lead to many abuses, and certain compensation 
is to be preferred. 

38. Casual and slight services should be rendered 
without charge by one attorney to another in his per- 
sonal cause; but when the service goes beyond this an 
attorney may be charged as other clients. Ordinary 
advice and services to the family of a deceased attor- 
ney should be rendered without charge in most in- 
stances, and where the circumstances make it proper 
to charge, the fees should generally be less than in 
the case of other clients. 

39. Witnesses and suitors should be treated with 
fairness and kindness. When essential to the ends of 
justice to arraign their conduct or testimony, it should 
be done without vilification or unnecessary harshness. 
Fierceness of manner and uncivil behavior can add 
nothing to the truthful dissection of a false witness' 
testimony, and often rob deserved strictures of 
proper weight. 

40. An attorney ought never to converse privately 
with jurors about the case, and must avoid all un- 
necessary communication, even as to matters foreign 
to the cause, both before and during the trial. Any 
other course, no matter how blameless the attorney's 
motives, gives color for imputing evil designs, and 
often leads to scandal in the administration of justice. 

Signed. Geo. H. Noyes, Chairman. 
Burr W. Jones. 
George G. Greene. 
Wm. D. Van Dyke. 
E. W. Chafin. 
Francis Williams. 
Geo. F. Merrill. 
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Judge Noyes: Copies of this report have been sub- 
mitted to the other members of the committee, and 
they have approved of the report, commenting per- 
haps upon some portions of it. It was thought, how- 
ever, best to submit it in the general way in which it 
had been drawn, with opportunity to the Associa- 
tfon to take up any part and modify it or change 
or discuss it as they see fit. 

The President: Gentlemen, you have heard the re- 
port of the committee, and opportunity is given for 
comment or discussion upon it. It is hoped that 
members will freely express their views in regard to 
it, if there be any difference of opinion in regard to 
any feature of the report. 

Mr. Sanborn: Mr. President, I would like to ask 
the chairman of the committee whether the subject 
of the relations of the attorney to witnesses was con- 
sidered by the committee, as to how far it is proper 
for an attorney to go in his looking up testimony, and 
perhaps more especially with reference to the duty of 
an attorney in regard to a witness known to be upon 
the other side, known to have been subpoenaed or 
known to have been summoned for the other side, and 
perhaps more especially in criminal cases. Was this 
matter considered at all by the committee, and was it 
thought best to leave out a rule on that subject? 

Judge Noyes: It was not particularly considered. 
There were many other questions which entered into 
the subject for discussion, but we thought best not to 
make the report too long. That particular question 
was not, however, considered especially. 

Mr. Sanborn: Mr. President, I have found that there 
is quite a sharp contest between attorneys as to what 
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is proper in such cases. One side seems to maintain 
that it is the duty of an attorney to see all the wit- 
nesses in a proper manner, including witnesses whom 
he knows to be witnesses on the other side. The mat- 
ter has arisen several times in this city in criminal 
cases in the United States court. Certain witnesses 
are there subpoenaed days ahead, sometimes weeks 
ahead, for the government. The attorney for the de- 
fense desires to see them, and often does so. This has 
often been made in the United States court the sub- 
ject of harsh comment by the attorney for the govern- 
ment, either the district attorney or special counsel, 
and the court sometimes has taken a hand in it, and 
has in one or two cases seen fit to reprimand attorneys 
for talking, even talking, with the witnesses Jor the 
government. Now, perhaps this is a matter that should 
be let alone, I don't know; but I have never been able 
to get any light upon the subject as to what is the 
proper course. I have always supposed that it was the 
duty of an attorney in a proper manner to see the wit- 
nesses on both sides, and that he was not debarred 
from talking with witnesses simply because they hap- 
pened to be summoned by the other side. Of course 
all improper attempts to influence a witness are 
wrong. 

Mr. Olin: Mr. President, in order to bring the mat- 
ter before the meeting here, I move that the report as 
submitted be adopted, so that the matter may come 
before the meeting. And while T do that, I want also 
to say a word along the same line as Mr. Sanborn. It 
seems to me that is a matter proper to be covered 
here. I ran up against the same experience in a case 
r tried, although I was not reprimanded; but it was a 

3 
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case in the United States court where practically 
everybody connected with the case, you might say, had 
been subpoenaed by the government, and, as Mr. San- 
born suggested, a long time before. Among other wit- 
nesses was a book-keeper, and it involved the question 
of the way the books had been kept. It never oc- 
curred to me or to my partner, who was connected 
with the matter as it so happened, that it was at all 
an improper thing to talk over that matter with this 
book-keeper to try to get at what the facts were. And 
yet I found, when it came up in court, while nothing 
was said by the judge in that case, I found that the 
district attorney in some other case had informed me 
that an attorney had been quite severely reprimanded 
for doing that thing, and that he thought it was im- 
proper in this case. Now, that virtually results in 
shutting the door, you might say, to the opportunity 
of preparing on the other side. The witness was an 
entirely fair-minded witness, and had no hesitancy in 
stating the facts which were essential to get at the 
truth of the matter. I think, though, that a rule of 
that kind ought to be accompanied with some pretty 
plain language as to the care with which that should 
be done, for certainly no side to a controversy has the 
right, in my judgment at least, to monopolize or to 
get a corner, if I may use the term, of the facts in the 
case, and it may be the facts on both sides. It may be 
that many of the witnesses subpoenaed in a criminal 
case may be the very witnesses that the defense would 
rely upon; and to say that they should not be seen by 
the counsel on the other side it seems to me is a pretty 
harsh rule. On the general subject of the adoption of 
this report, Ttrust that either this or something sub- 
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stantially what this report is will be adopted by the 
Association, and printed perhaps in such shape as to 
be more widely circulated than the annual report of 
the Association. 

Judge Dunwiddie: Mr. Chairman, my attention was 
called to this matter recently, and I would like my- 
self to have some light on it. The case was asharply 
contested one, in which there was a good deal of feel- 
ing. We adjourned over night, and the first thing in 
the morning the plaintiff put on a witness, examined 
him, and to his surprise he seemed quite backward 
and reluctant, appeared so on the stand, and I saw by 
the manner of the plaintiff's attorney that he was 
considerably puzzled. The cross-examination was 
taken up, and the witness was asked by the defend- 
ant's attorney if he did not have a talk with him the 
night before in his room at the hotel, in which he had 
stated so and so. He said he did, and it turned out 
that he had gone there and had been treated to a 
cigar and in other ways perhaps, that they had asked 
him certain questions and had written them down; 
then they read them over to him and asked him if 
they were correct; he said they were. It was brought 
out that he had gone there in that way, had been ex- 
amined by all the attorneys on the other side and some 
of the parties, and had stated things that were some- 
what in conflict with what he had stated in his direct 
examination. The attorney for the plaintiff was very 
indignant and made some very sharp strictures upon 
the attorney for the defendant. It made hard feeling 
between the counsel, as the plaintiff's attorney 
thought that a wrong course had been taken in get- 
ting the witness into the room of the other attorney, 
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examining him the way he did, taking it down in 
writing, and then reading it to him and bringing it 
out as was done upon the trial. And I think it had a 
very marked influence upon the jury. 

Judge Noyes: I should like to ask whether, if per- 
mission were given for that examination, whether if 
that were had in the presence of the other counsel, of 
the counsel who subpoenaed the witness, if the coun- 
sel that subpoenaed the witness were present and 
were given an opportunity to hear what is said by the 
witness, whether that would not be fair and would 
not obviate the difficulty. 

Mr. Jones: It seems to me, Mr. Chairman, that that 
would rob the conversation of the witness of all its 
efficacy. I notice that the common feeling among 
especially the younger members of the bar is that 
when they subpoena witnesses they have a kind of 
ownership of those witnesses, and they look with a 
great deal of jealousy upon any conversation by the 
adverse attorney with those witnesses when they are 
subpoenaed. I see no reason why an attorney should 
not talk freely with the witnesses on the other side, 
but of course we would all agree that any such con- 
duct as that which Judge Dunwiddie has spoken of, 
would be open to criticism. I do not know that the 
taking a written statement of a witness of an ad- 
versary is objectionable. It is a very common prac- 
tice for one before subpoening a witness to take his 
statement in writing. It seems to me that it all de- 
pends upon the manner in which the conversation or 
interview is carried on, and I am very much surprised 
that judges have ever denounced the practice if it is 
carried on fairly and to secure the ends of justice. It 
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seems to me that it would be very proper to have 
something in this report on that subject, and it does 
not seem to me that the interview ought necessarily 
to be in the presence of the adverse attorney. 

Mr. Tenney: Mr. President, the rule which cus- 
tomarily prevails in cases of this character, as is well 
known to my two friends that sit before me here, who 
like myself have absconded from a neighboring city, 
was laid down by a very eminent barrister in Chicago 
some years ago, whose name is familiar to all — Emory 
A. Storrs. He has long since departed this life, and 
hence I have no objection to communicating some 
things that were said on that occasion. There was an 
important case coming on in which he was for the 
plaintiff. He told his client he wanted him to bring 
in the witnesses, so he could talk to them. They 
brought in half a dozen witnesses. He said to them: 
" Gentlemen, the case of Jones vs. Smith is coming on 
to be heard to-morrow, a very important matter. You 
are subpoenaed as witnesses for the plaintiff. You 
will be sworn to testify to the truth, the whole truth, 
and nothing but the truth. Hence it is very import- 
ant that you should understand what the truth really 
is, which I will now proceed to explain." Well now, 
when the counsel on one side is permitted to do that 
and lay down that formidable and customary rule, I 
may say in other words the rule of horse-shedding wit- 
nesses, which is absolutely necessary in the course of 
the profession, I see no reason why the counsel on 
the other side can't horse-shed them also — and by no 
means in the presence of Mr. Storrs. I see no reason 
why the counsel on either side may not freely seek 
for the truth from such witnesses as he assumes to be 
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acquainted with it, and cross-examine them, and find 
out whether when they get on the stand they are really 
telling the truth or not. And it strikes me that the 
course as suggested by Judge Dunwiddie, taking the 
case that he related, was entirely proper. Witnesses 
are very crooked, as any man who has practiced law 
any length of time is well aware. If they have many 
personal friendships, or possibly personal friendships 
for either party, their testimony is warped. It is 
human nature. We all know it. It is human nature, 
and a man by-and-by gets to believe a thing to be 
actually true which he knew at the start to be actu- 
ally false. These are truths because we belong to the 
human race. Now, in my judgment, if there is to be 
a rule adopted here on this subject, I should think it 
ought to be about what is suggested by Brother Jones 
here, and partially concurred in by Mr. Sanborn and 
Mr. Olin. We lawyers engaged in causes which are 
for trial should be at liberty to consult with all per- 
sons whom we suppose to know the facts, whether 
subpoenaed or not. That is the only way to get at 
the truth of the matter. These punctilious things 
that we are trying to inject into the practice of the 
law are all nonsense. We are not angels. That is, I 
don't make that confession personally; I refer merely 
to the other members of the bar. We are practicing 
law for the benefit of our clients, to do them the best 
service we can and do it honestly — by no means dis- 
honestly — but we should be at liberty to consult with 
witnesses freely. If we can ask a witness to come and 
see us and we give him a cigar, or we meet him at his 
place and give him a cigar or a drink, I don't think 
that influences the truth very much. I was really 



Digitized by V:iOOQIC 



Proceedings. 43 

surprised to find from the statement of Mr. Sanborn 
that any judge had ever criticised a lawyer for going 
and talking to a man that he knew was going to be a 
witness in the case, to find out what he was going to 
testify. It is necessary for a lawyer to know it. He 
has got to know it, either personally or through his 
client It is necessary for him to know for the trial 
of the case. I think that ought to be in that delight- 
ful code of morals there. I can see nothing in it but 
what I have been living up to for over forty years dil- 
igently, and I would like to have a very brief state- 
ment on this subject. 

Judge Williams: I was questioning whether the 
practice suggested by Brother Tenney would not in- 
crease the warp instead of doing away with it. In- 
stead of straightening the witness out, would not the 
result practically be such as I anticipate it was in the 
case that Judge Dunwiddie refers to — the witness 
being called in, examined by the opposite party in the 
presence of the counsel, probably in the presence of 
one or two other witnesses for the other side — six of 
them the Judge says — who will be brought in when 
that witness is put on the stand and has given his tes- 
timony, makes his admission and is cross-examined? 
He will be asked: "Didn't you state so and so in the 
presence of so and so at such a place? " If he says no, 
then he will be confronted with several witnesses on the 
other side who were present, heard his statement, and 
who, as counsel suggests, are probably already warped, 
and they will exaggerate, the probabilities are, they will 
exaggerate the statement made by that witness in the 
presence of those other witnesses so as to overcome 
somewhat, or with the purpose of overcoming, the 
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witnesses' testimony given on his direct examination. 
Now, the statute with reference to the parties, we all 
know, makes the provision that we may examine the 
opposite party under oath in the presence of the op- 
posite counsel before trial under section 4096. Now, 
if we are going to adopt and sanction a similar exam- 
ination of witnesses, shouldn't we do it under the 
protection and sanction of law, or of a rule, and 
shouldn't it be done in the presence of some authority, 
or some one who has some authority? I question 
whether it would lead to beneficial results in many 
instances to go and make an examination. If books 
are to be examined, I think that provision ought to be 
made and an application made to the court for the 
books to be placed where they may be examined. 

Mr. Jones: Well, Judge, excuse me — no one sug- 
gests any other than a voluntary interview with the 
witness; as I understand it, it is not suggested that the 
witness be subpoenaed or anything of that kind. 

Judge Williams: I suppose the purpose was that. 
I realize the case. In a suit which I had some years 
ago, some one of the witnesses were called to the 
counsel's office on the other side and were asked to 
make statements, were examined, their statements 
were taken down, and they were confronted with 
those, to be contradicted by other witnesses who 
were present, and it did not seem to me that that was 
informing the counsel on the other side, but led to a 
great many difficulties in the case and increased the 
length of the case very much. It had occurred to me 
before Judge Noy es made the suggestion that such ex- 
amination ought to be made in the presence of the 
other counsel and the other parties, so that — not at- 
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torneys here or anywhere that we can name es- 
pecially — but so that no advantage shall be taken of 
witnesses. 

Mr. Lewis: Mr. President, this is a very difficult 
question to handle. It is the duty of a lawyer, of 
course, to become well informed of the facts, the 
facts that will appear on both sides of his case, in 
order to give his client faithful and intelligent ser- 
vice. But it has been my observation for many years 
that there has been a tendency on the part of counsel 
to go beyond what would be legitimate in this matter, 
and the cases that have been referred to of parties 
having been reprimanded by the court, I think, as I 
understood the circumstances at the time, the court 
was justified in so reprimanding the counsel. I have 
in my mind an attorney who has practiced in this 
city, a man of forceful character, adroit, and who has 
made it a practice always, if possible always to get 
the witnesses from the other side into his office, ex- 
amine them and cross-examine them at great length, 
have their statements written down and submitted to 
them, and get them to sign and even to swear 
to them, and perhaps in a skilful manner so shape 
their language as to be different from what they 
intended to have it, and confront them with it 
on the trial. In fact, it came very near tampering 
with the witness. It was unprofessional and unethi- 
cal, making him or influencing him not to tell the 
truth, but the contrary. I don't know that we can 
lay down a rule. Perhaps it should be called to the 
attention of the court when it is apparent that that 
has been done, and let the court administer the repri- 
mand or do what he should do in those matters. I 
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have known counsel who will borrow a document es- 
sential in the case, and the professional courtesy and 
fair treatment of a brother attorney would induce a 
lawyer to loan that document or paper to which they 
would have no means of access, and they would after- 
wards make a misuse of the information which they 
had received from it. I do not know that we can do 
anything more than leave that to the conscience and 
honor of the counsel and the duty of the court when 
it is made apparent to the court that they by repri- 
mand or otherwise discountenance it. 

Mr. Shea: Mr. Chairman, I am somewhat surprised 
that there should be any difference of opinion upon 
the main question. There is no feudal relationship 
between the witness and the attorney by whom he is 
subpoenaed. He owes no allegiance to the client or to 
the attorney by whom he has been subpoenaed. His 
duty is to tell the truth. He owes the same allegiance 
to the other side. The other side has the same right 
to subpoena him which the side had by which he has 
been subpoenaed. It is not only the privilege of the 
adversary to subpoena him; it is his duty to his client 
to subpoena him. Why should the party who has sub- 
poenaed him in the second instance call in the party 
who subpoenaed him in the first instance? The party 
who subpoenaed him in the first instance did not con- 
sult his adversary; why should his adversary consult 
him? It is true, the counsel for either party may 
abuse his privilege. He may hold out to the witness 
seduction in the shape of a cigar or something more 
persuasive to pervert the truth, but as to the general 
question of the right of the adversary to subpoena a 
witness who has already been subpoenaed by one side 
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I do not see how there can be any difference of opin- 
ion. Take the case suggested by Mr. Olin. How easy 
it is for a party to get a corner on the testimony as 
Mr. Olin has expressed it. Say an accident happens 
out here in a street car to-day. There are three wit- 
nesses who are present. They are the only persons 
who can testify to what happened. The plaintiff in 
his zeal subpoenas those three witnesses. I appear for 
the defense. Will the court say to me that I cannot 
subpoena any of those three witnesses because they 
have already been subpoenaed by my adversary? It 
seems to me the question is not debatable. I quite 
agree with Mr. Jones and with Mr. Tenney that it is 
the undoubted right of the other party to subpoena 
the witness already subpoenaed, and I deny that he 
should call in his adversary to listen to the communi- 
cation that takes place between him and that witness. 

Mr. Jones: Well, they raise the point that you 
should not converse with him unless you do subpoena 
him. That is the point. 

Judge Dunwiddie: The thing that troubled me was 
the taking of the statement down and facing him with 
it. The talking with him I did not object to. 

Mr. Sanborn: I think no one would object to talk- 
ing with a witness before subpoenaing him in order to 
determine whether to subpoena him or not. 

Mr. Shea: I did not understand that to be the ques- 
tion exactly as Mr. Jones puts it. Of course, if the ob- 
jection is to talking to him without subpoenaing him, 
that is readily obviated by subpoenaing. I suppose it 
is a condition precedent ordinarily to subpoenaing a 
witness that the attorney talk to him to inform him- 
self, and for my own part I do not see how anybody 
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can object to my subpoenaing a witness merely be- 
cause he has been subpoenaed by the other side. 

The President: The discussion so far has not so 
much been upon anything appearing in the report or 
in the code as reported by the committee, but a feat- 
ure which is absent from the report. Does any gen- 
tleman move an amendment of the code? 

Mr. Sanborn: Mr. President, I move that the report 
as submitted be adopted. The other matter that we 
have been discussing can be embodied in a separate 
report. 

Mr. Jones: I will second the motion. I think it 
has already been moved. 

The President: The chair has permitted the discus- 
sion because it is a matter of much interest to the bar, 
though it has not been upon any point embodied in 
the report of the committee. 

Mr. Haring: Mr. President, I would like to suggest 
one more question as to an amendment. In the re- 
port it is stated that it is bad practice for an attorney 
to communicate or argue privately with the judge as 
to the merits of his cause. I suggest a further amend- 
ment by adding these words: " Or to privately attempt 
to influence legislation covering or relating to any 
pending cause in which he is interested." 

Judge Noyes: I purposely omitted that from the 
existing code. 

Mr. Haring: It is not in the code. 

Judge Noyes: I thought I had seen it somewhere. 
That goes into a subject with which it is pretty hard 
to deal. We know that that is a pretty frequent thing 
for attorneys to do, to appeal from one court to an- 
other, or to appeal from the courts to the legislature; 
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but just how far an attorney is justified, after having 
what he considers his rights denied in court, to go to 
the legislature for relief, is a difficult question. In 
come cases the decision is upon technical grounds, and 
it is no more than just that the legislature should give 
relief, and it is not unprofessional, I believe, that the 
legislature should be appealed to. It all depends upon 
what the decision is from which the legislature is ap- 
pealed to. I thought we might be trenching upon 
dangerous and uncertain ground if we went any fur- 
ther in that direction than what is mentioned in the 
report. Still, I do not know but that it is a subject 
that ought to be covered. 

Mr. Hurlbut: Mr. President, I see a good many mem- 
bers have come in since the report was read. Perhaps 
it might be as well to read the report again, in order 
that all may understand before they vote. 

Mr. Sanborn: Mr. Chairman, I move an amend- 
ment to the gentleman's motion, that this matter be 
deferred until this afternoon, until we are through 
with the regular order of business. We shall take up 
all the morning hour and be unable to hear Mr. Miller 
if we go on in this way. 

The President: The gentleman moves that the fur- 
ther consideration of this report be deferred until the 
afternoon session. 

The Secretary: After the addresses this afternoon. 

Judge Williams: I think we are ready to vote, Mr. 
Chairman. I call for the question, the motion to 
adopt. 

The President: The motion to postpone, I suppose, 
is in order. 

Mr. Sanborn: I will withdraw that, Mr. Chairman. 
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Mr. Lamb: It is a little awkward to ask to have it 
read, because some suggest it is too long, but I can't 
vote on it because I was compelled to be away. I 
should like to hear it read. 

The President: It will take about fifteen minutes 
to read the report. If these gentlemen will all be 
present again this afternoon, it may be profitable to 
re-read it. What shall be done with your amend- 
ment ? That has not been acted upon. Is it seconded ? 
The motion of Mr. Sanborn is withdrawn. 

Mr. Haring: Well, I will withdraw mine. 

The motion to adopt the code recommended by the 
committee was carried. 

The President: The Chairman of the Committee on 
Necrology is present, and he will necessarily be ab- 
sent this afternoon. We will receive his report now. 
It is a short one, I believe. 

Mr. Wight: Mr. President, I will not detain you, 
gentlemen, but a very short time from Mr. Miller; 
probably not ten minutes. The report of the Commit- 
tee on Necrology covers two periods: The period from 
1881 to February, 1900, and from February, 1900, until 
to-day. It divides itself into two parts for this reason: 
Last year the committee was instructed to bring down 
all the deaths that they could from the last report of 
Judge Strong to the present time. That required a 
good deal of labor, and, as you remember, consider- 
erable time was spent in endeavoring to complete a 
list of the attorneys who had died in the state from 
1881 to the present time. Is the report of last year 
published yet? 

The Secretary: It will be ready for distribution 
this afternoon. I have the advance sheets here. 
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Mr. Wight: Let me take that. This report, which 
will be ready for distribution this afternoon, contains 
the report of the Committee on Necrology from 1881 
to 1900, a period of nineteen years. Now, it would be 
presumptuous in the committee to state that they had 
the names of every lawyer in the state who had died 
in nineteen years; but they have done that as well as 
they can, with the exception of about twenty names. 
These are not given for various reasons. One reason 
is that the persons who have been requested to write 
the biographies have failed to write them, and the sec- 
ond reason is that persons have died concerning whom 
nothing could be found. Their names are not men- 
tioned. For instance, Mr. Bostwick O'Connor; we have 
heard about him, but simply that he died in Iowa 
about fifteen years ago is all we can hear about him; 
and there are a number of others in the same position. 
And there are some whose biographies are not included 
here because there is to be a print or engraving, a like- 
ness of them, and the biographies will not be pub- 
lished until next year on that account. You will there- 
fore find a report from 1881 to 1900 in this book which 
will be ready this afternoon. Now, for the period 
from 1900 to the present time, I have here the list of 
all the deaths of attorneys in the state which I have 
been able to find — not a long list. They are not only 
attorneys who were members of this Association, but 
all others. I would like to read them in alphabetical 
order, and would ask you that the committee which is 
the successor of this committee, when appointed, may 
receive the names of any others, with sketches. If 
you would all consider yourselves members of this 
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committee, you would lighten the labors of the com- 
mittee very much, whoever they may be. 

Mr. Wight then read the following list: 

List of members of the bar of Wisconsin deceased 
between February 18, 1900, and February 13, 1901: 

Robert N. Austin, died January 24, 1901. 

Varnum M. Babcock, April 6, 1900. 

Stephen S. Barlow October 5, 1900. 

William Henry Cotterell, September 11, 1900. 

Peter Doyle, October 30, 1900. 

John T. Fish, August 28, 1900. 

Henry B. Harshaw, December 25, 1900. 

Samuel Howard, April 16, 1900. 

Daniel H. Johnson, June 15, 1900. 

David F. Jones, December 20, 1900. 

David F. O'Keefe, April 30, 1900. 

Samuel W. Van Dyke, July 29, 1900. 

Anthony Van Wyck, December 22, 1900. 

George H. Wahl, August 26, 1900. 

Thompson D. Weeks, February 11, 1901. 

Orvis B. Wyman, (about) December 1, 1900. 

Mr. Wight: If there are any others, the commit- 
tee would be glad to be informed of their names, and 
would be glad if the person notifying the committee 
would also furnish the biography. These last named, 
it is supposed, will be in the report which will come 
out as the report of this meeting, the meeting of Feb- 
ruary, 1901. That is all. 

The President: The report will be received. 

Mr. Jones: Judge Newman's name is not in there. 

Mr. Wight: Judge Newman's biography is in this 
report, I think. He died January 12, 1898. His bio- 
graphy is here. 
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The President: The hour is now at hand when we 
were to listen to the address of Mr. B. K. Miller, Jr., 
of Milwaukee, on " The New Codes of Japan." 

Mr. Miller: Mr. President, and Gentlemen of the 
Bar Association: It is with some hesitancy that I ad- 
dress you upon the subject of a foreign code, and I 
may say in the beginning that I claim no originality 
for what I may say. A great part of it I have culled 
from other sources. You can see yourselves the diffi- 
culty of originality in a code written in a foreign lan- 
guage, and under which you have had practically no 
experience, and especially an oriental code, which in- 
volves conditions of life and theories of government 
and of social existence which are very foreign to our 
ideas. 

Mr. Miller then read a paper on " The New Codes of 
Japan." 

(See Appendix.) 

The President: Gentlemen,' before we adjourn T 
will call your attention again to the exercises of the 
afternoon. At two o'clock the Association will meet, 
and we may then expect an address from Honorable E. 
A.Otis, of Chicago, on " The Career of Aaron Burr, an 
Episode in American History," followed by ai;i address 
by Mr. Boyesen, of Chicago, a member of the bar 
there, on the subject: "Is the Remedy for the Evils 
of Industrial Combinations to be Found in Economic 
or State Laws?" There will be the usual banquet of 
the Association, at six o'clock this evening at the 
Palace of Sweets hall in the Wisconsin block. Before 
we adjourn, I will name a committee on the Nomina- 
tion of Candidates for the various oflBces of the Asso- 
4 
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ciation to be elected at this meeting. Mr. Burr W. 
Jones, Mr. John F. Burke, and Mr. J. M. Whitehead 
will act as such committee, if you please. Is there 
any other business? 

The Secretary: I will state, Mr. President, that I 
am informed by Mr. Warner that the printed reports 
will be ready for distribution this afternoon about 
four o'clock. They have been delayed a little, but 
they will be ready at that time. Those who have paid 
their assessments can get copies at that time. 

The meeting then adjourned until two o'clock P. M. 



2:00 P. M. 

The meeting was called to order by the President 
in the Supreme Court room. 

The President: The first business of the afternoon 
will be the address by Honorable E. A. Otis of Chicago 
on the subject: " The Career of Aaron Burr, an Epi- 
sode in American History." 

Mr. Otis th^n read a paper on " The Career of Aaron 
Burr, an Episode in American History." 

{See Appendix,) 

The President: The next address in the order of the 
afternoon exercises will be by Mr. I. K. Boyesen of 
Chicago. The subject of the address has already been 
stated: "Is the Remedy for the Evils of Industrial 
Combinations to be Found in Economic or State Laws ?" 

Mr. Boyesen then spoke on the subject: "Is the 
Remedy for the Evils of Industrial Combinations to 
be Found in Economic or State Laws?" 

{See Appendix.) 

The President: We have some business to transact 
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which will occupy a short time before adjournment. 

Mr. Nash: Mr. President, I move you that the 
thanks of this body be expressed to the speakers who 
have addressed us this afternoon for their very able 
addresses. 

The motion was seconded by Mr. Hurlbut. 

The President: Perhaps you intend it to include 
also the address of the morning. 

Mr. Nash: Certainly, I intended to include all of 
the addresses. 

The motion was carried unanimously. 

The President: I understand the Committee on 
Membership has a report. 

Mr. Lamb: Mr. President, the committee desires to 
add to the report already made the following names: 

Clarke Gapen, M. D., Madison, Wis. 

Howard L. Smith, Madison, Wis. 

C. R. Barney, Mauston, Wis. 

C. C. Gittings, Racine, Wis. 

John C. Karel, 1130 Walnut st., Milwaukee, Wis. 

A. H. Blatchley, Milwaukee, Wis. 

Mr. Lamb: If proper for a chairman to make a 
motion, I move that the Secretary be instructed to 
cast the ballot of the Association for these names in 
addition to those that have been nominated before. 

The motion was seconded by Mr. Hurlbut and car- 
ried. 

The Secretary: Mr. President, I report that 1 have 
cast the ballot in favor of the election of these gentle- 
men. 

The President: The gentlemen are elected mem- 
bers. There are one or two special committees from 
whom perhaps a report may be expected. The chair- 
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man of the Committee on John Marshall Day will re- 
port what was done. Mr. Bashford, 1 belive, is chair- 
man of that committee. He is not present. On the 
law relating to qualifications for admissions to the bar 
for 1889; Mr. Gregory is chairman. 

The Secretary: That has already been reported on 
in Mr. Sanborn's report, I think, which covers that. 

The President: The Executive Committee. 

The Secretary: Mr. President, the Executive Com- 
mittee met last evening and offer this report. 

The following report of the Executive Committee 
was read by the Secretary: 
" To the Wisconsin State Bar Association: 

" Your Executive Committee have had under con- 
sideration and recommend to the Association the fol- 
lowing amendment to the Constitution: 

" Amend article 10 of the Constitution by inserting 
after the words ' and shall be payable forthwith ' the 
following: ' and on the payment thereof the member 
shall be entitled to the publications of the Associa- 
tion for the current year.' 

** Joshua Stark." 

The Secretary: Possibly I can give the members a 
better idea of just what this amendment means by 
reading the section of the Constitution. 

The following section of the Constitution of the 
Association was read by the Secretary: 

" Section 10. There shall be a meeting of the As- 
sociation once in each year, on the third Tuesday of 
February, and such other meetings as the Association 
shall appoint, or as may be called by the Executive 
Committee. The secretary shall give thirty days' 
notice of all meetings, whether annual or special, ex- 
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cept as may be provided by rule or by-law hereafter 
adopted. The usual parliamentary rules shall govern 
the meetings of the Association. The admission fee 
shall be two dollars, to be paid in all cases on signing 
the roll of members. Annual dues shall be fixed and 
assessed at the annual meetings, and shall be payable 
forthwith; and any member failing to pay, after 
thirty (30) days' notice, shall cease to be a member 
unless excused by the Executive Committee.'^ 

The President: The Chair will make this state- 
ment: The idea of the Executive Committee, which 
discussed the matter last evening, is this: The Asso- 
ciation, I think, has not heretofore by act of the Asso- 
ciation, by resolution, fixed the amount of the annual 
dues, but have made one or two assessments to meet 
the expenses involved in publishing these volumes. 
These assessments are not readily understood, and 
special assessments are never agreeable. It has been 
thought by the Executive Committee that it would be 
wise for the Association to fix the amount of the an- 
nual dues at a sum somewhat in excess of what has 
been paid usually, and a sum which will be suflBcient 
to cover the expense of making the current publica- 
tions .of the Association such as are deemed proper 
and best, such as proceedings of the meetings and such 
publications, so as to avoid the necessity of special 
assessments. And the report, I believe, if it is adopted, 
provides for fixing at this time the amount of the an- 
nual dues. 

The Secretary: For the ensuing year. 

The amendment proposed in the report of the Exe- 
cutive Committee was adopted, 

Mr. Hanks: Mr. President, I desire to introduce 
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this resolution in view of that which has just been 
passed. 

Mr. Hanks presented the following resolution: 

" Resolved, That the dues for the year 1900-1901, to 
present meeting, be fixed at three dollars, to include 
the special assessment already levied for Volume 3, 
Reports of the Association." 

The President: You have heard the resolution. 

Mr. Hanks: Under that, the payment of three dol- 
lars would be practically what is due now from mem- 
bers. Of course, that is two dollars for Volume 3, and 
one dollar for the dues for the past current year. It 
would make that all under one, and simply say three 
dollars dues, the constitution giving the Association 
the power at each annual meeting to fix the amount 
of the dues. 

The President: It makes it the duty of the Asso- 
ciation to fix the dues at the annual meeting. You 
have heard the motion, that is that the annual dues 
be fixed at three dollars, which covers the annual 
dues for the past year, or for the current year, and for 
the publication of Volume 3, some copies of which I 
see have just been brought in and are ready for dis- 
tribution. 

The resolution was adopted. 

The Secretary: Then I understand, Mr. President, 
that we do not fix the dues for the ensuing year, for 
1901, by this resolution. 

Mr. President: The dues are now payable. 

The Secretary: Covering the past, covering the 
publication of Volume 3. Then we fix the dues for 
this coming year at our next meeting. 
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Mr. President: At our next meeting. That seems 
to be the intent of the motion. 

Mr. Hanks: I notice, Mr. President, that there are 
several who have already paid their assessments for 
Volume 3, and they will be credited of course. 

The Secretary: There is a point which I would like 
to bring to the attention of the Association ; since we 
have already fixed the dues for the past year, whether 
we would not have authority now also to fix the dues 
for the ensuing year. Otherwise we should be obliged 
before we can undertake to publish the proceedings of 
this meeting, which will be known as Volume 4 of the 
reports, shall either be obliged to make an assessment 
during the next year, or else we shall be obliged to 
wait until our next meeting before we shall know how 
much the dues will be. Whether it is not better at 
this present time to fix the dues for the next year also, 
and thus provide for the publication of Volume 4 of 
the reports, make them payable on or before the next 
meeting, or payable on or before they receive notice 
from the Treasurer of the publication of Volume 4. 
Then we will have something in sight to justify the 
Committee on Publication in proceeding to have Vol- 
ume 4 published. 

Mr. Hurlbut: Mr. President, I don't see why we 
should not fix it and levy for the coming year just as 
well as the back year. We will be behind every year 
at this rate as it stands now, and I move you that the 
sum be fixed for the coming year, and have the print- 
ing of the book included now so that it shall be paid. 

The President: Under the resolution amending the 
article of the Constitution, of course that would in- 
clude the expense of publication. 
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The motion was seconded by Mr. Lewis and carried. 

Mr. Lamb: Mr. President, I would like to ask one 
question, so that it may be clearly understood by the 
members of the Association; whether that resolution 
that has just been adopted is intended to cover only 
the report of this meeting, which will be Volume 4 of 
the publication, or whether it is to include also the 
republication of the first volume, which was spoken of 
here yesterday. I simply want to have.it understood 
by the meeting as to what the effect is of that resolu- 
tion that has just passed. If the Committee on Pub- 
lication should publish the reports of this meeting 
to-day and yesterday, and should also see fit under the 
authority of the Association to republish the first vol- 
ume, both volumes would be the current publication 
for next year, for the coming year, under perhaps a 
liberal construction, and that is something that per- 
haps ought to be considered in the force and effect of 
this resolution. 

Judge Williams : Wasn't there a resolution adopted, 
Mr. President, last evening to the effect that the first 
volume should be republished in connection with the 
volume for the ensuing year? 

The Secretary: There were to be two different vol- 
umes, and the time was not fixed for publishing the 
first volume. I think possibly if Mr. Hurlbut's resolu- 
tion were changed so as to state that Volume 4 shall 
be paid for simply by the dues of $3 for the ensuing 
year, that that would cure that part of it, and then, 
in case the Committee on Publication saw fit after 
being duly authorized to republish Volume 1, that 
would be a matter for separate subscription or sepa- 
rate assessment. 
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The President: Well, the motion has been that the 
dues for the coming year should be fixed at $3. The in- 
terpretation of the amendment to Article 10 of the Con- 
stitution, which states that payment of the dues en- 
titles a member to current publications, leaves the 
matter somewhat ambiguous. Would it not be well 
to leave that to the Executive Committee, which com- 
mittee will have to determine the matter necessarily 
unless the Association itself should take action upon 
it, and they would have to be governed very much by 
the financial condition of the Association. The repub- 
lication of this first volume is not urgent. The mate- 
rial, I understand, is prepared and on hand. If the 
financial condition of the Association would not war- 
rant it within the period of the next year, it would 
have to be deferred, or it should be deferred. Might 
that not be left to the action of the Executive Com- 
mittee? 

Mr. Lewis: Mr. President, I rise to make a motion 
which has been suggested to me by one of the mem- 
bers of our present Supreme Court. Looking upon 
our walls here, we find that two of our deceased mem- 
bers of the court. Judge Orton and Judge Pinney, are 
not represented in pictures, and the court is very de- 
sirous that these should be supplied, and I think we 
all desire it too. Judge Orton's family, I think, are 
now all non-residents of the state. If his picture is 
ordered, it must be done, I think, at the expense of the 
bar. In regard to Judge Pinney, I hardly think it will 
be required to be done by the bar, although I am not 
informed. But I move you, sir, that a committee of 
the bar be appointed to procure, if possible, at the ex- 
pense of the Bar Association, a portrait of Judge 
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Orton, and also procure, if necessary, the jwrtrait of 
Jfjrlj/e Pinney, to hang upon the walls of this room. I 
do not know what the expense Ls. The member of the 
court who suggested it to me said that he would sub- 
Kirribe very ]il>erally to both, if it was necessary, and 
jiarticularly to Judge Orton, who was for a long time 
a rneml)er of the court, and whose opinions run 
through nearly half our laws. I make the motion and 
hope it will be carried into effect. I will say that in 
the Dane County Circuit Court room there is a very 
good portrait of Judge Orton. I presume it can be 
duplicated by the same artist, and satisfactorily to the 
bar here. 

The motion was seconded by Mr. Bennett. 

iMr. Hurlbut: Mr. President, that would be pub- 
lished in the coming volume, I suppose. Is that the 
understanding in that motion, that those portraits are 
to bo published with the coming volume? 

^rhe President: The chair understands the motion 
that an oil painting be hung on the walls of the court 
room, and be procured for that purpose. The chair 
will make the suggestion that to attempt to pay for 
such a portrait out of the funds of the Bar Association 
would 1)0 perhaps undertaking a good deal. But I 
|)rosunio the money can be readily raised from the 
uHMnbors of tho bar. 

Mr. Lewis: It can be done by subscription undoubt- 
odly. 

Tho President: Would it not be well, then, that the 
motion bo that a committee be appointed to procure 
Iho nooossary funds from the members of the Bar, and 
to caustui portrait to bo painted by a competent ar- 
tist to 1)0 hung upon the walls of this room? 
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Mr. Lewis: Yes sir. 

The President: A committee of how many? Three? 

Mr. Lewis: Three or five. 

The motion was carried. 

The President: Will the gentleman who made the 
motion suggest the members of the committee, or how 
will you have the committee appointed? 

Mr. Lewis: I think by the Chair, if he will take 
the time. I think Milwaukee should be represented 
perhaps. 

The President: Well, the Chair by conference with 
the mover of the resolution, will appoint the commit- 
tee. Should the committee be three or five? 

Mr. Lewis: Make it five I think. 

The President: Very well, make it so. Miscellan- 
eous and unfinished business is now in order. 

Mr. Sanborn: Mr. President, I desire to offer a reso- 
lution for the appointment of a special committee 
with respect to a matter which I have thought about 
quite a good deal, in regard to which I have had some 
little experience. I have thought it would be a good 
plan to have a committee to act as a sort of a repre- 
sentative of the Bar Association, and to be called a 
Committee on the Courts, a committee which would, 
in some quasi-official way, represent the Bar Associa- 
tion, and which would be able as such representative 
to consult with the judges of the various courts with 
respect to matters which particularly concern the 
judges personally or the courts, and whose duties 
would be different from those of the Judicial Com- 
mittee, already one of the standing commitees of the 
Association. There are a good many reasons why the 
views of the judges in respect to some matters of leg- 



Digitized by V:iOOQIC 



64 Wisconsin State Bar Association. 

islation which concerns the Bar, and which concern 
them, cannot be gotten before the legislature or before 
the Bar Association, and a good deal of difficulty has 
been found in that respect, and it has resulted in 
crude bills being introduced into the legislature, to 
amend the constitution or to amend the statutes. I 
refer to the retirement bills which were introduced 
some years ago, and also to the bill for an interme- 
diate court, or the resolution for an intermediate 
court, which was introduced two years ago and quite 
persistently pressed by some quite able members of 
the Bar, but which was not carefully considered and 
which was put in without any careful consideration. 
There are some other reasons, or some more facts of a 
more intimate kind that I think could be accomplished, 
could be canvassed, by such a committee, in respect 
to the situation of the business of the court, the ques- 
tion whether the court is doing too much work, or is 
being pressed too .hard in its work, or whether any 
relief is necessary. All of those things I think could 
be somewhat expressed if we could have a committee 
of representative lawyers who could consult with the 
members of the court, or with the members of the cir- 
cuit court, along these lines. I have a resolution for 
that purpose. 

Mr. Sanborn then presented the following resolu- 
tion: 

'^ lie.solred, That a special committee of five mem- 
bers of this Association be appointed by the President, 
to be known as the Committee on the Courts, and 
whose duty it shall be to confer with the judges of the 
several courts in respect to legislation affecting the 
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courts and matters pertaining thereto, and to report to 
the Association at its next meeting." 

Mr. Sanborn: This committee will not interfere in 
any way with the judicial committee, and I think it 
is worth considering. I do not know that it will 
amount to anything, but it will do no harm, and pur- 
posely I have made it a special committee, as the pow- 
ers of course will cease at the end of the year or at 
the time of the next meeting of the Association, un- 
less it is renewed or re-appointed. Meanwhile we can 
see whether it is of any avail and act accordingly. T 
will move the resolution. 

The motion was seconded by Mr. Shea and carried. 

Mr. Sanborn: Mr. Chairman, I have one more reso- 
lution which I desire to present. 

Mr. Sanborn then presented the following resolu- 
tion: 

^^ Resolved, That the next annual meeting of this 
Association be held in the city of Milwaukee at such 
time as may be fixed by the Executive Committee." 

Mr. Sanborn: I present this resolution for this rea- 
son: The question of the place for holding the meet- 
ing has been settled by the Executive Committee, and 
there has always been a difference of opinion among 
the members of the committee, but it has always re- 
sulted of late years in favor of this city, and our meet- 
ings here have been generally more successful than 
they were some years ago in Milwaukee. But I think 
we have reached a point now where it would do us 
good to have one meeting in Milwaukee. We shall 
increase' our membership quite largely. We need the 
money; we need some more money for printing and 
various things, and it is important to obtain a larger 
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representation of the lawyers of the state. We will 
get more lawyers in Milwaukee, at least for one meet- 
ing, from outside of that city than we will in Madi- 
son. We hold our meeting in the winter here, and 
there are a great many other things which interfere. 
This year John Marshall day interfered seriously with 
the meeting. The session of the legislature has in- 
terfered with the meeting. Next year there will be 
no legislature. I was in favor of holding the meet- 
ing in Milwaukee, although it turned out not to be 
feasible. I think we ought to hold one meeting in 
Milwaukee, and offer the motion for that purpose. 

The motion was seconded by Mr. Hurlbut and car- 
ried. 

The President: Is their any other business? If not, 
the report of the Committee on Nominations is in 
order. Are the members of the committee present? 

The Secretary: Mr. President, Mr. Jones has been 
called away, and none of the other members of that 
committee seem to be present. He left the report 
with me to be read, and I will read it as follows: 

Madison, February 13, 1901. 

We, the undersigned members of the Committee 
on Nominations, hereby submit our report and recom- 
mend the following names for officers of the Associa- 
tion for the ensuing term: 

For President, Gen. F. C. Winkler. 

For Vice-Presidents: 
1st Judicial Circuit — Thomas M. Kearney. 
2d Judicial Circuit — Charles Quarles. 
3rd Judicial Circuit — Charles Barber. 
4th Judicial Circuit — L. J. Nash. 
5th Judicial Circuit — Philo Orton. 
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6th Judicial Circuit — R. S. Reid. 
7th Judicial Circuit — E. E. Browne. 
8th Judicial Circuit — J. W. Bashford. 
9th Judicial Circuit — John M. Olin. 
10th Judicial Circuit — Lyman Barnes. 
11th Judicial Circuit — H. H. Grace. 
12th Judicial Circuit — L. B. Caswell. • 
13th Judicial Circuit — Edwin Hurlbut. 
14th Judicial Circuit— H. 0. Fairchild. 
15th Judicial Circuit — C. A. Lamoreux. 
16th Judicial Circuit — E. L. Bump. 
17th Judicial Circuit — M. C. Ring. 
For Secretary, C. I. Haring. 
For Treasurer, S. C. Hanks. 

For two members of Executive Committee for three 
years (to take the place of Judge Noyes and Mr. Jack- 
son, whose terms expire): A. A. Jackson, G. H. Noyes. 
Delegates to American Bar Association: Charles 
Noble Gregory, R. M. Bashford, Edward W. Frost. 
Respectfully submitted. 
Burr W. Jones, 
John F. Burke, 
John M. Whitehead, 

Committee. 
The President: Gentlemen, the report of the com- 
mittee is before you. You may prepare ballots for 
the election of officers, or pursue the course which 
has sometimes been followed. 

Mr. Lamb: I move that the Secretary be instructed 
to cast the ballot of the Association for the officers 
reported by the committee, and that the committee's 
report be accepted. 
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The motion was seconded by Mr. Andrews and car- 
ried. 

The Secretary: Mr. President, I report I have cast 
the ballot in favor of the gentlemen named by the 
committee for the respective offices as named. 

The President: They are elected. Is there any 
other miscellaneous business? 

The Secretary: Mr. President, I presume you will 
appoint these committees, and that those appoint- 
ments will date as though they were made at this 
meeting. 

The President: I will probably announce them this 
evening. 

The Secretary: Mr. President, Mr. Hanks informs 
me that he has now in his possession Volume 3 of the 
reports of the Association, which is ready for distri- 
bution to such persons as have already paid, or who 
may now pay the assessments and dues heretofore 
levied. 

The President: Gentlemen upon the payment of 
their dues can obtain copies of the report. The chair 
will repeat the announcement: At six o'clock the 
usual banquet will be given at the Palace of Sweets 
in the Wisconsin block in this city. Is there any 
other business? 

It was moved by Mr. Lamb that the Association do 
now adjourn. The motion was carried. 

Among the members of the Association in attend- 
ance at the meetings were the following: 

Gen. Edwin E. Bryant, Justice R. D. Marshall, Jus- 
tice Charles V. Bardeen, Justice John B. Winslow, 
Judge 0. T. Williams, Judge B. F. Dunwiddie, Judge 
R. G.^^Siebecker, Judge George H. Noyes, John M. Olin, 
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A. A. Jackson, Chas. N. Gregory, A. L. Sanborn, Joshua 
Stark, Stanley C. Hanks, F. J. Lamb, C. F. Lamb, H. 
M. Lewis, George F. Merrill, Edwin Hurlbut, A. Hyatt 
Smith, T. C. Richmond, Cornelius L Haring, Burr W. 
Jones, W. W. Wight, W. F. Shea, John F. Burke, T. 
W. Spence, Ernest N. Warner, B. K. Miller, Jr., C. E. 
Buell, Harlow Pease, John M. Whitehead, L. J. Nash, 
D. K. Tenney, E. Ray Stevens, John C. Karel, Clarke 
Gapen, Howard L. Smith, C. R. Barney, A. H. Blatch- 
ley, W. H. Bennett, H. E. Andrews. 
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CONSTITUTION. 



NAME. 

Section 1. The Association shall be called "The 
State Bar Association of Wisconsin." 

OBJECT. 

Section 2. The object of the Association is to main- 
tain the honor and dignity, and to increase the useful- 
ness and influence of the profession of the law. 

MEMBERSHIP. 

Section 3. The members of the legal profession in 
this state whose names shall within sixty days be sub- 
scribed to the roll of membership, are hereby declared 
to be members of this Association. 

Any member of the profession i^ good standing, 
practicing in this state, may become a member by a 
vote of the Association, as hereinafter prescribed, on 
signing the said roll and paying the prescribed admis- 
sion fee. By-laws regulating the admission of mem- 
bers may be adopted. 

Section 4. The judges of the several courts of rec- 
ord having civil or criminal jurisdiction in this state 
and of the United States, are hereby declared to be 
honorary members of this Association, and may take 
part in all its deliberations on general subjects. Non- 
resident members of the profession may be elected 
honorary members with like privileges. 

REPRESENTATION BY PROXY. 

Section 5. Any member in good standing, who is 
unable to attend any meeting of this Association, may 



Digitized by V:iOOQIC 



Constitution. 71 

be represented therein by proxy duly appointed in 
writing, such proxy being a member of this Associa- 
tion, and a resident of the judicial circuit of the mem- 
ber appointing him. 

Section 6. The oflBcers of the Association shall be 
a President, a Vice-President from each judicial cir- 
cuit in the state, a Secretary, a Treasurer and an Ex- 
ecutive Committee, consisting of the President, Secre- 
tary and Treasurer, and the Chairman of each Standing 
Committee. All of said officers, except the Executive 
Committee, shall be elected for one year and until 
their successors are elected. At the meeting of the 
Association at which this provision shall be adopted 
there shall be elected two members of the Executive 
Committee for one year, two for two years, and two 
for three years, and thereafter two members of such 
committee shall be elected annually for three years. 
The Standing Committee of which each member of the 
Executive Committee shall be chairman shall be des- 
ignated at the time of his election. Vacancies occur- 
ring in the oflBce of Secretary, Treasurer or Executive 
Committee, shall be filled by appointment by the Ex- 
ecutive Committee, until the next ensuing annual 
meeting. The President shall be the Chairman of the 
Executive Committee and the Secretary shall be the 
Secretary of such committee. 

DUTIES OF EXECUTIVE COMMITTEE. 

Section 7. The Executive Committee shall conduct 
the affairs of the Association subject to the constitu- 
tion, by-laws and rules of the Association, and shall 
carry out all resolutions or directions of the Associa- 
tion. They shall have power to make by-laws for the 
government of the Association, its oflBcers and com- 
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mittees in all matters; but such by-laws may be 
amended, altered or repealed by the Association at 
any meeting thereof. The Association may also adopt 
by-laws, and no by-law, alteration or repeal of a by- 
law made by the Association, shall be altered, changed, 
modified or restored by the committee. 

DUTIES OF secretary. 

Section 8. The Secretary shall keep a record of the 
proceedings of all meetings of the Association, and of 
its Executive Committee, in a book kept for that pur- 
pose. He shall preserve all correspondence, and all 
communications addressed to the Association or to its 
committee, relating to its affairs, and lay the same be- 
fore the committee at any meeting thereof. He shall 
notify officers and members of their election, and con- 
duct the correspondence of the Association under the 
direction of the Executive Committee, and perform 
such other duties as may be prescribed by the consti- 
tution or by-laws, or as the Association or Executive 
Committee may direct. 

The Secretary shall deposit with the Wisconsin 
State Historical Society for safe-keeping the records, 
documents, books and papers of the Association, ex- 
cept such as may be required by the Secretary and 
Treasurer in the performance of their duties. 
duties of treasurer. 

Section 9. The Treasurer shall receive, collect, 
safely keep and under the direction of the Executive 
Committee disburse all funds of the Association. He 
shall report annually, or oftener if required by the 
committee; shall keep regular accounts of all sums 
received and disbursed, and shall notify all members 
in arrears. His accounts shall at all times be open for 
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inspection of the Executive Committee, and shall be 
examined at each meeting of the Association by a 
special committee to be appointed for that purpose. 
He shall at the expiration of his term of office, pay 
over and deliver to his successor in oflBce, or such per- 
son as the Executive Committee shall appoint to re- 
ceive the same, all moneys, books and property in his 
possession as such officer on demand. He shall per- 
form such other duties as may be prescribed by the 
constitution or by-laws, or as the Association or Exe- 
cutive Committee may direct. 

MEETINGS OF THE ASSOCIATION. 

Section 10. There shall be a meeting of the Asso- 
ciation once in each year, on the third Tuesday of 
February, and such other meetings as the Associa- 
tion shall appoint, or as may be called by the Execu- 
tive Committee. The Secretary shall give thirty days 
notice of all meetings, whether annual or special, ex- 
cept as may be provided by rule or by-law hereafter 
adopted. The usual parliamentary rules shall govern 
the meetings of the Association. The admission fee 
shall be two dollars, to be paid in all cases on signing 
the roll of members. Annual dues shall be fixed and 
assessed at the annual meetings, and shall be payable 
forthwith, and on the payment thereof the member 
shall be entitled to the publications of the Associa- 
tion for the current year, and any member failing to 
pay, after thirty days' notice, shall cease to be a mem- 
ber unless excused by the Executive Committee. 

ELECTIONS. 

Section 11. Elections shall be by ballot. In elec- 
tions of oflBcers a majority of the votes cast shall 
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elect; in election of members three-fourths of the 
votes cast shall be necessary to elect. 

PROCEEDINGS, WHEN PUBLIC. 

Section 12. Proceedings against members or other 
lawyers, upon complaint, shall be with closed doors. 
Other deliberations of the meeting shall be open to 
the public. In proceedings upon complaints no votes 
shall be allowed by proxy. 

MEMBERS, WHEN AND HOW TO JOIN. 

Section 13. If any person elected as a member does 
not, at or before the next annual meeting, signify his 
acceptance by signing the roll and paying his admis- 
sion fee he shall be deemed to have declined to be- 
come a member. Any person elected a member may, 
by letter of attorney, to be filed with the Secretary, 
appoint any member his attorney to sign the roll. 

STANDING COMMITTEES. 

Section 14. There shall be appointed by the presi- 
dent, in the manner herein provided, the following 
standing committees, which shall consist of six mem- 
bers each and a member of the Executive Committee, 
who shall be chairman thereof. 

1. A Judicial Committee, which shall be charged 
with the duty of hearing and examining all com- 
plaints against members of the Association, and also 
all complaints which may be made in matters affect- 
ing the interests of the legal profession, the practice 
of the law, and the administration of justice, and to 
report the same to the Association with such recom- 
mendations or suggestions as they deem proper. 

2. A Committee on the Amendment of the Law, 
which shall be charged with the duty of considering 
j)roposed changes of the law, and of recommending 
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such as they deem entitled to the favorable influence 
of the Association, and of conferring with the legisla- 
ture of the state, or any committee thereof, in respect 
thereto, when directed by the Association. 

3. A Committee on Membership, to which shall be 
referred for recommendation and report, all applica- 
tions for membership in the Association. 

4. A Committee on Legal Education, on which 
shall devolve the duty of examining and reporting 
upon our system of legal education and of admission 
to the bar, and recommending such changes as they 
deem advisable. 

5. A Committee on Necrology and Biography, who 
shall report to each annual meeting the decease of any 
members of the Association who shall have died during 
the preceding year, and the decease of distinguished 
members of the legal profession in this state who may 
not be members of this Association, with such obituary 
notices as such committee may deem best. 

6. A Committee on Publication, who shall, under 
the direction of the Executive Committee, prepare for 
publication and cause to be printed the proceedings of 
the meetings of the Association, with the addresses 
and papers presented at such meetings, or such part 
thereof as such committee may deem best. 

7. At the meeting of the Association at which this 
provision shall be adopted, there shall be appointed 
two members of each of such committees for one year, 
two members of each such committees for two years, 
and two members of each of such committees for three 
years. Thereafter two members of each of such com- 
mittees shall be appointed annually for three years. 

8. Special committees may be appointed by the 
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Association from time to time. Each committee may 
adopt rules for its government or procedure, subject 
to the constitution and by-laws. Each of said com- 
mittees shall make a report at the annual meetings of 
the Association, and to the Executive Committee, 
whenever required by that committee. 

PROCEEDINGS AGAINST MEMBERS OF THE LEGAL PRO- 
FESSION. 

Section 15. Whenever complaint shall be made 
against a member of this Association, by any member 
or members thereof for any misconduct in his rela- 
tions thereto, or by any person or against any member 
of the legal profession admitted to or practicing at the 
bar in this state, whether a member of this Associa- 
tion or not, for any misconduct in his profession, such 
complaint may be presented to the Judicial Commit- 
tee. The complaint must be in writing, subscribed by 
the member or person making the same, plainly stat- 
ing the matter complained of, with particulars of time, 
place and circumstance. The committee shall exam- 
ine the same, under such regulations as they may 
adopt, and report their conclusions, together with the 
evidence in the case, to the Association for such action 
as the case may require. If the Association shall de- 
termine that any lawyer, whether a member of this 
Association or not, should be presented to the Supreme 
or any Circuit Court in this state to be dealt with for 
any misconduct in the profession, the Association shall 
appoint a committee to prosecute such case in behalf 
of the Association. 

SUSPENSION, EXPULSION, ETC. 

Section 16. Any member may be suspended or ex- 
pelled for misconduct in his relations to the Associa- 
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tion, or in his profession, after conviction thereof, by 
such method of procedure as may be prescribed by the 
laws; and all interest in the property of the Associa- 
tion of persons ceasing to be members by expulsion, 
resignation or otherwise, shall thereupon vest in the 
Association. 

WHEN TO TAKE EFFECT — AMENDMENTS. 

Section 17. This constitution shall go into effect 
immediately. It can be amended only by a two-thirds 
vote of the members present in person or by proxy at 
an annual meeting of the Association. 

SIGNING THE ROLL. 

Section 18. A roll for the signature of the members 
of this Association shall be prepared by the Secretary 
and be signed by the several members thereof append- 
ing to the name of each respectively in appropriate 
columns, the date of his election to membership, the 
date of his signature to the roll, the county and place 
of his residence and His postoffice address. Such roll 
shall have the following agreement at the head 
thereof, to-wit: " The undersigned each severally un- 
dertakes to become a member of ' The State Bar Asso- 
ciation of Wisconsin,' and agrees with the said Asso- 
ciation and the several members thereof, to abide by 
the constitution of the same, and the by-laws which 
may be adopted thereunder, to faithfully perform the 
duties of, and honorably demean himself as a member 
of the Association; and to pay such dues, assessments 
and fines as may be imposed upon him in accordance 
with said constitution or by-laws." 
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BY-LAWS. 

Article I. Any member of the profession practic- 
ing in this state, desiring to join the Association, will 
forward his application in writing to the Secretary, 
stating therein his full name and residence, when and 
where he was admitted to the bar, and where he has 
since been engaged in the practice of the law. 

Article 11. The Secretary will note upon each ap- 
plication for admission the date of its reception and 
present all applications received by him to the Com- 
mittee on Membership at its first meeting. 

Article III. The Committee on Membership will, 
on the first day of the convening of the Association 
at an annual or other meeting, act upon all applica- 
tions for admission presented to them, and report to 
the Association, at its first business session of such 
meeting, with its recommendation upon each applica- 
tion. 

MEETINGS OF THE ASSOCIATION. 

Article IV. The order of exercises at the annual 
meeting shall, unless otherwise directed by the Exec- 
utive Committee or the Association be as follows: 

1. Opening address of the President and such other 

exercises as the Executive Committee shall 
prescribe. 

2. Report of Committee on Membership and elec- 

tion of members. 

3. Reports of Secretary and Treasurer. 

4. Report of Executive Committee. 
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5. Reports of standing committees: Judicial Com- 

mittee, On Amendment of the Law, On Legal 
Education. 

6. Reports of special committees. 

7. Nomination of officers. 

8. Miscellaneous business. 

9. The election of oflBcers. 

Article V. No person shall speak more than ten 
minutes at a time, nor more than twice on the same 
subject unless by permission of the Association. 

Article VL All reports made, papers or essays 
read or addresses delivered before the Association, 
shall be lodged with the Secretary. The annual ad- 
dress of the President, such addresses as may be de- 
livered on invitation of the Executive Committee, and 
a minute of all proceedings at the annual meeting 
shall be printed; and such other papers or addresses 
as the Executive Committee shall direct. 

MEETINGS OF STANDING COMMITTEES. 

Article VIL All standing committees shall meet 
on the first day of each annual meeting, at the place 
where the same is to be held, at such hours as their 
respective chairmen shall appoint. 

Article VIIL Special meetings of any committee 
shall be held at such times and places as the chair- 
man thereof may appoint; reasonable notice to be 
given by him to each member by mail. 

Article IX. The Executive Committee shall hold 
a meeting at such time and place as shall be fixed by 
the chairman thereof at least sixty days prior to the 
annual meeting of the Association for the purpose of 
making such arrangements as they may deem advisa- 
ble for such annual meeting. They shall imme- 
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diately after such meeting report to the Secretary the 
arrangements made by them, if any, and the Secretary 
shall give notice thereof to each member of the Asso- 
ciation by mail at least thirty days prior to such an- 
nual meeting. 
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CODE OF ETHICS. 



1. The respect enjoined by law for courts and judi- 
cial oflBcers is exacted for tlie sake of the oflBce, and 
not for the individual who administers it. Bad opin- 
ion of the incumbent, however well founded, cannot 
excuse the withholding of the respect due the oflBce, 
while administering its functions. 

2. The proprieties of the judicial station, in a great 
measure, disable the judge from defending himself 
against strictures upon his oflBcial conduct. For this 
reason, and because such criticisms tend to impair pub- 
lic confidence in the administration of justice, attor- 
neys should, as a rulfe, refrain from public criticism of 
judicial conduct, especially in reference to causes in 
which they have been of counsel, otherwise than in 
courts of review, or when the conduct of a judge is 
necessarily involved in determining his removal from 
or continuance in oflBce. 

3. Marked attentions and unusual hospitality to a 
judge, when the relations of the parties are such that 
they would not otherwise be extended, subject both 
judge and attorneys to misconstruction, and should be 
sedulously avoided. A self-respecting independence 
in the discharge of the attorney's duties, which at the 
same time does not withhold the courtesy and respect 
due the judge's station, is I he only just foundation for 
cordial personal and oflBcial relations between bench 
and bar. All attempts by means beyond these to gain 
special personal consideration and favor of a judge are 
disreputable. 
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4. Courts and judicial officers, in their rightful ex- 
ercise of their functions, should always receive the 
support and countenance of attorneys against unjust 
criticism and popular clamor; and it is an attorney's 
duty to give them his moral support in all proper 
ways. 

5. The utmost candor and fairness should charac- 
terize the dealings of attorneys with the courts and 
with each other. Knowingly citing as authority an 
overruled case, or treating a repealed statute as in ex- 
istence; knowingly misquoting the language of a de- 
cision or text-book; knowingly misquoting the con- 
tents of a paper, the testimony of a witness, or the 
language or argument of opposite counsel; offering 
evidence which it is known the court must reject as 
illegal, to get it before the jury, under guise of argu- 
ing its admissibility, and all kindred practices, are 
deceits and evasions unworthy of attorneys. 

6. Attorneys owe it to the courts and the public 
whose business the courts transact, as well as to their 
own clients, to be punctual in attendance on their 
causes. 

7. One side must always lose the cause, and it is 
not wise or respectful to the court for attorneys to 
display temper because of adverse ruling. 

8. It is a mark of proper respect and a practice 
worthy of adoption in all courts of record for attor- 
neys to rise and remain standing while the judges 
enter and take their seats upon the bench. 

9. An attorney should strive at all times to uphold 
the honor, maintain the dignity and promote the use- 
fulness of the profession; for it is so interwoven with 
the administration of justice that whatever redounds 
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to the good of one advances the other, and the attor- 
ney thus discharges, not merely an obligation to his 
brothers, but a high duty to the state and his fellow 
men. 

10. Nothing has been more potential in creating 
and pandering to popular prejudice against lawyers 
as a class than the false claim, often set up by the un- 
scrupulous in defense of questionable transactions, 
that it is an attorney's duty to do everything to suc- 
ceed in his client's cause. 

An attorney " owes entire devotion to the interest of 
his client, warm zeal in the maintenance and defense 
of his cause, and the exertion of the utmost skill and 
ability," to the end that nothing may be taken or 
withheld from him, save by the rules of law, legally 
applied. The attorney's office does not destroy man's 
accountability to his creator, or lesson the duty of 
obedience to law and the obligation to his neighbor, 
and it does not permit, much less demand, violation 
of law, or any manner of fraud or chicanery for the 
client's sake. 

11. Attorneys should fearlessly expose before the 
proper tribunals corrupt or dishonest conduct in the 
profession, and there should never be any hesitancy 
in accepting employment against an attorney who 
has wronged his client. 

12. An attorney appearing or continuing as private 
counsel in the prosecution of a crime of which he be- 
lieves the accused innocent, forswears himself. The 
state's attorney is criminal if he presses for a con- 
viction, when upon the evidence he believes the pris- 
oner innocent. If the evidence is not plain enough 
to justify a nolle pros., a public prosecutor should 



Digitized by V:iOOQIC 



84 Wisconsin State Bar Association. 

submit the case, with such comments as are pertinent, 
accompanied by a candid statement of his own 
doubts. 

13. An attorney is not bound to reject the defense 
of a person accused of a criminal offense because he 
believes him gui\ty. It is his duty by all fair and 
honorable means to present such defenses as the law 
of the land permits, to the end that no one may be 
deprived of life or liberty but by due process of law. 

14. An attorney must decline in a civil cause to 
conduct a prosecution when satisfied that the purpose 
is merely to harass or injure the opposite party, or to 
work oppression or wrong. 

15. It is bad practice for an attorney to communi- 
cate or argue privately with the judge as to the merits 
of his cause. 

16. Newspaper advertisements, circulars and busi- 
ness cards tendering professional services to the gen- 
eral public are proper, but special solicitations of 
particular individuals to become clients ought to be 
avoided. Indirect advertisement for business, by 
furnishing or inspiring editorials or press notices, re- 
garding causes in which the attorney takes part, the 
manner in which they were conducted, the importance 
of his positions, the magnitude of the interests in- 
volved, and all other like self-laudation, is of evil ten- 
dency and wholly unprofessional. 

17. Newspaper publications and interviews by an 
attorney as to the merits of pending or anticipated 
litigation call forth discussion and reply from the op- 
posite party, tend to prevent a fair trial in the courts 
and otherwise prejudice the due administration of 
justice. It requires a strong case to justify such pub- 
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lications, and when proper, it is unprofessional to 
make them anonymously. It is better that all news- 
paper reports be taken from the records and papers on 
file in the court. 

18. When an attorney is a witness for his client 
except as to formal matters, such as the attestation or 
custody of an instrument and the like, he should leave 
the trial of the cause to other counsel. Except when 
essential to the ends of justice, an attorney should 
scrupulously avoid testifying in court in behalf of 
his client, as to any matter. 

19. The same reasons which make it improper in 
general for an attorney to testify for his client apply 
with greater force to assertions, sometimes made by 
counsel in argument, of personal belief of the client's 
innocence or the justice of his cause. If such asser- 
tions are habitually made they lose all force and sub- 
ject the attorneys to falsehoods, while the failure to 
make them in particular cases will often be esteemed 
a tacit admission of belief of the client's guilt, or the 
weakness of his cause. 

20. It is indecent to hunt up defects in titles and 
the like and inform thereof in order to be employed 
to bring suit, or to seek out a person supposed to have 
a cause of action and endeavor to get a fee to litigate 
about it. Except where ties of blood, relationship or 
trust make it an attorney's duty, it is unprofessional 
to volunteer advice to bring a lawsuit. Stirring up 
strife and litigation is forbidden by law and disreput- 
able in morals. 

21. Communications and confidence between client 
and attorney are the property and secrets of the client, 

6 
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and cannot be divulged except at his instance, and 
even the death of the client does not absolve the at- 
torney from his obligation of secrecy. 

22. An attorney openly, and in his true character, 
may render purely professional services before com- 
mittees, regarding proposed legislation, and an advo- 
cacy of claims before departments of the government, 
upon the same principles of ethics which justify his 
appearance before the courts, but it is improper for an 
attorney so engaged to conceal his attorneyship, or to 
employ secret personal solicitations, or to use means 
other than those addressed to the reason and under- 
standing, to influence action. 

23. An attorney can never represent conflicting in- 
terests in the same suit or transaction, except by ex- 
press consent of all so concerned, with full knowledge 
of the facts. Even then, such a position is embarrass- 
ing, and ought to be avoided. An attorney represents 
conflicting interests, within, the meaning of this rule, 
when it is his duty in behalf of one of his clients to 
contend for that which duty to other clients in the 
transaction requires him to oppose. 

24. An attorney is under no obligation to minister 
to the malevolence or prejudices of a client in the 
trial or conduct of a cause. The client cannot be 
made the keeper of the attorney's conscience in pro- 
fessional matters. He cannot demand as of right 
that his attorney shall abuse the opposite party, or 
indulge in offensive personalities. The attorney, under 
the solemnity of his oath, must determine for himself 
whether such a course is essential to the ends of jus- 
tice and therefore justifiable. 

25. Clients and not their attorneys are the litigants; 
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and whatever may be the ill-feeling existing between 
clients, it is unprofessional for attorneys to partake of 
it in their conduct and demeanor to each other, or to 
suitors in the case. 

26. In the conduct of litigation and the trial of 
causes the attorneys should try the merits of the cause, 
and not try each other. It is not proper to allude to, 
or comment upon, the personal history, or mental or 
physical peculiarities or idiosyncrasies of opposite coun- 
sel. Personalities should always be avoided, and the 
utmost courtesy always extended to an honorable op- 
ponent. 

27. The miscarriages to which justice is subject, 
and the uncertainty of predicting results, admonish 
attorneys to beware of bold and confident assurances 
to clients, especially where the employment depends 
upon the assurance and the case is not plain. 

28. An attorney is in honor bound to disclose to 
the client, at the time of retainer, all the circum- 
stances of his relations to the parties, or interest, or 
connection with the controversy, which might justly 
influence the client in the selection of his attorney. 
He must decline to appear in any cause where his ob- 
ligations or relations to the opposite parties will hin- 
der or seriously embarrass the full and fearless dis- 
charge of all his duties. 

29. An attorney should endeavor to obtain full 
knowledge of his client's cause before advising him, and 
is bound to give him a candid opinion of the merits 
and probable result of his cause. When the contro- 
troversy will admit of it he ought to seek to adjust it 
without litigation, if practicable. 

30. Money or other trust property coming into the 
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possession of the attorney should be promptly re- 
ported, and never commingled with his private prop- 
erty or used by him, except with the client's knowl- 
edge and consent. 

31. Attorneys should, as far as possible, avoid be- 
coming either borrowers or creditors of their clients; 
and they ought scrupulously to refrain from bargain- 
ing about the subject-matter of the litigation, so long 
as the relation of attorney and client continues. 

32. Natural solicitude of clients often prompts 
them to offer assistance of additional counsel. This 
should not be met, as it sometimes is, as evidence of 
want of confidence; but after advising frankly with 
the client, it should be left to his determination. 

An attorney coming into a cause in which others 
are employed, should give notice as soon as practica- 
ble and ask for a conference; and if the association is 
objectionable to the attorney already in the cause, the 
other attorney should decline to take part, unless the 
first attorney is relieved. 

33. An attorney ought not to engage in discussion 
or arguments about the merits of the] case with the 
opposite party, without notice to his attorney. An 
attorney should not attempt to compromise with the 
opposite party without notifying his attorney, if prac- 
ticable. 

34. Satisfactory relations between attorney and 
client are best preserved by a frank and explicit un- 
derstanding at the outset, as to the amount of the at- 
torney's compensation; and, where it is possible, this 
should always be agreed on in advance. 

35. In general it is better to yield something to a 
client's dissatisfaction at the amount of the fee, 
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though the sum be reasonable, than engage in a law- 
suit to justify it, which ought always to be avoided, 
except as a last resort to prevent imposition or fraud. 

36. An attorney may charge a regular client, who 
entrusts him with all his business, less for a particu- 
lar service than he would charge a casual client for 
like services. The element of uncertainty or com- 
pensation where a contingent fee is agreed on justi- 
fies higher charges than where compensation is as- 
sured. 

37. Contingent fees may be contracted for, but 
they lead to many abuses, and certain compensation 
is to be preferred. 

38. Casual and slight services should be rendered 
without charge by one attorney to another in his per- 
sonal cause: but when the service goes beyond this an 
attorney may be charged as other clients. Ordinary 
advice and services to the family of a deceased attor- 
ney should be rendered without charge in most in- 
stances, and where the circumstances make it proper 
to charge, the fees should generally be less than in 
the case of other clients. 

39. Witnesses and suitors should be treated with 
fairness and kindness. When essential to the ends of 
justice to arraign their conduct or testimony, it should 
be done without vilification or unnecessary harshness. 
Fierceness of manner and uncivil behavior can add 
nothing to- the truthful dissection of a false witness' 
testimony, and often rob deserved strictures of 
proper weight. 

40. An attorney ought never to converse privately 
with jurors about the case, and must avoid all un- 
necessary communication, even as to matters foreign 
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to the cause, both before and during the trial. Any 
other course, no matter how blameless the attorney's 
motives, gives color for imputing evil designs, and 
often leads to scandal in the administration of justice. 
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OFFICERS FOR 1901-2. 



President — Frederick C. Winkler. 
Vice-Presidents : — 

1st Circuit — Thomas M. Kearney. 

2d Circuit — Charles Quarles. 

3rd Circuit — Charles Barber. 

4th Circuit — L. J. Nash. 

5th Circuit — Philo Orton. 

6th Circuit— R. S. Reid. 

7th Circuit— E. E. Browne. 

8th Circuil^J. W. Bashford. 

9th Circuit— John M. Olin. 
10th Circuit — Lyman Barnes, 
nth Circuil^H. H. Grace. 
12th Circuit— L. B. Caswell. 
13th Circuit— Edwin Hurlbut. 
14th Circuit— H. 0. Fairchild. 
15th Circuit — C. A. Lamoreux. 
16th Circuit— E. L. Bump. 
17th Circuit— M. C. Ring. 
Secretary — Cornelius I. Haring. 
Treasurer — Stanley C. Hanks. 

STANDING COMMITTEES. 

Executive Committee — Joshua Stark, President; 
Cornelius I. Haring, Secretary; Stanley C. Hanks, 
Treasurer. For three years — George H. Noyes, A. A. 
Jackson. For one year — A. L. Sanborn, E. P. Vilas. 
For two years — W. W. Wight, Charles F. Lamb. 

Judicial Committee — E. P. Vilas, Chairman. For 
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one year — George G. Sutherland, P. J. Clawson. For 
two years — T. C. Ryan, L. J. Nash. For three years- 
Frank M. Hoyt, Charles N. Gregory. 

On Membership — Charles F. Lamb, Chairman. For 
one year — I. F. Viele, W. S. Stroud. For two years — 
F. W. Houghton, L. W. Halsey. For three years — 
Calvert Spensley, C. H. Tenney. 

On Amendment of the Law — A. L. Sanborn, Chair- 
man. For one year — M. G. Jeffris, A. E. Bleekman. 
For two years — L. J. Powell, D. E. Riordan. For three 
years— N. S. Gilson, Edward W. Frost. 

On Legal Education — George H. Noyes, Chairman. 
For one year— Wm. D. Van Dyke, E. W. Chafin. For 
two years — George F. Merrill, Francis Williams. For 
three years — Burr W. Jones, George G. Green. 

On Necrology and Biography — W. W. Wight, Chair- 
man. For one year — F. C. Winkler, M. A. Baker. For 
two years — Charles E. Monroe, M. S. Griswold. For 
three years — W. H. Mylrea, B. F. Dunwiddie. 

On Publication — A. A. Jackson, Chairman. For one 
year — J. C. Rood, Ernest N. Warner. For two years — 
A. S. Douglas, J. M. Whitehead. For three years — 
T. E. Ryan, T. D. Weeks. 



Digitized by V:iOOQIC 



LIST OF MEMBERS. 



* Deceased, f Removed from State. 



Adams, R. K., 
Alban, Stephen H. 
Allen, W. J., . 
Anderson, A. W.,f 
Anderson, J. S., 
Andrews, H. E., 
Angel, Franklin M 
Armstrong, Thomas 
Arthur, L. J., 
Arthur, Fred W., 
Austin, W. H., 
Ay 1 ward, John A., 
Babcock, David, 
Babcock, V. M.,* 
Bagley, William R, 
Bailey, D. R.,t 
Bailey, W.C,t 
Bailey, W. F., 
Baker, E. S., . 
Baker, H. C, . 
Baker, Myron A., 
Bancroft, L. H., 
Barber, Charles 
Barber, J. Allen,* 
Bardeen, Charles V 
Barker, John,* 
Barlow, H. P., 



s, Jr. 



Milwaukee. 

Rhinelander. 

Milwaukee. 

Madison. 

Manitowoc. 

Lodi. 

Rice Lake. 

Portage. 

Lancaster. 

Madison. 

Milwaukee. 

Madison. 

Fond du Lac. 

Wagon Landing. 

Madison. 

Baldwin. 

San Jose, Cal. 

Eau Claire. 

Portage. 

Hudson. 

Kenosha. 

Richland Center. 

Oshkosh. 

Lancaster. 

Madison. 

Baraboo. 

Hudson. 
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Barlow, S. S.* 
Barney, C. R. 
Barney, S. S. 
Barnes, Lyman E. 
Barry, M. 
Bartlett, William P., 
Bashford, John W. 
Bashford, R. M., 
Bass, James W., 
Beebe, W. H., 
Benedict, C. T., 
Bennett, John R.,* 
Bennett, W. H., 
Bice, Charles M.,f 
Billings, Levi J., 
Bird, Claire B., 
Bird, George W., 
Black, Oscar F., 
Blanchard, H. H., 
Blatchley, A. H., 
Bleekman, A. E., 
Bloodgood, Francis, 
Bloodgood, Francis, Jr. 
Boland, W. F., . 
liotkin, S. W,* . 
Bottum, Elias H., . 
Bowman, Jonathan,* 
Brand, M. H., 
Brazee, A. C, 
Briesen, E. V.,* 
Briggs, C. W.,* . 
Briggs, Harry E.,f 
Briggs, M. J., . 



Chippewa Falls. 

Mauston. 

West Bend. 

Appleton. 

Phillips. 

Eau Claire. 

Hudson. 

Madison. 

Milwaukee. 

Milwaukee. 

Milwaukee. 

Janesville. 

Milwaukee. 

Denver, Colo. 

Rhinelander. 

Wausau. 

Madison. 

Richland Center. 

Janesville. 

Milwaukee. 

La Crosse. 

Milwaukee. 

Milwaukee. 

Chippewa Falls. 

Minneapolis, Minn. 

Milwaukee. 

Kilbourn City. 

Milwaukee. 

Milwaukee. 

Columbus. 

Milwaukee. 

Pueblo, Colo. 

Dodgeville. 



Digitized by V:iOOQIC 



List of Members. 



95 



Brigham, J. R.,* . 
Bright, Alfred H.,t 
Briiks, T. J., . 
Brown, Charles N., 
Brown, Clarence S.,f 
Brown, Neal, 
Browne, Edward E., 
Brownson, C. A.,* . 
Bryant, Edwin E., 
Bruce, Andrew A.,f 
Buchanan, D., Jr., 
Buell, C. E., . 
Bump, Elisha L., . 
Bump, Franklin E., 
Bunn, Charles W.,f 
Bunn, Romanzo, . 
Burchard, Charles W., 
Burdge, Richard J., 
Burns, Edward E., 
Burke, J. F., . 
Burnell, George W., 
Burnham, F. W., . 
Bushnell, A. R., 
Bushnell, T. H., . 
Butler, A. R. R.,* . 
Butler, Harry L., . 
Butler, John A., . 
Buxton, Henry L., 
Bugbee, Albert L., 
Burpee, Fred C, . 
Carbys, J. 0., 
Carpenter, Ed. F., 
Carpenter, J. H., . 



Milwaukee. 

Minneapolis, Minn. 

Boscobel. 

Madison. 

Chicago. 

Wausau. 

Waupaca. 

Burlington. 

Madison. 

Madison. 

Chippewa Falls. 

Madison. 

Wausau. 

Wausau. 

St. Paul, Minn. 

Madison. 

Fort Atkinson. 

Beloit. 

Platteville. 

Milwaukee. 

Oshkosh. 

Richland Center. 

Madison. 

Hurley. 

Milwaukee. 

Madison. 

Milwaukee. 

Milwaukee. 

Shell Lake. 

Janesville. 

Milwaukee. 

Janesville. 

Madison. 
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Carpenter, Paul D., 
Carr, Joseph S.,t . 
Carter, Charles S., 
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ADDRESS OF JOSHUA STARK. 



PRESIDENT OF THE ASSOCIATION. 



Eight days ago, judges, lawyers and statesmen, in- 
stitutions of learning, and thoughtful men without 
the incentive of professional interest or pride but 
familiar with the history and spirit of our national 
life, suspended for a few hours their accustomed labors 
that they might pay the tribute of their respect to the 
memory of one who as soldier, lawyer, statesman 
and jurist of the highest rank had sacrificed and suf- 
fered much to secure our national independence and 
had wrought with marvelous skill upon the temple of 
constitutional liberty, giving solidity and strength 
to its foundations and dignity and symmetry of pro- 
portions to its superstructure. 

One hundred years had passed since John Marshall, 
the greatest judge of his century,' entered upon the 
duties of his office as chief justice of the supreme 
court of the United States. For more than a third of 
a century he had devoted the best energies of his 
great intellect to defining and making clear the true 
place and powers of the court under the written con- 
stitution by which it was created, and the just rela- 
tion of the states to the federal union under that con- 
stitution. With wonderful simplicity and directness, 
and with irresistable force of logic, he set forth the 
conclusions reached by the august tribunal over 
which he presided and the grounds of such conclus- 
ions, and maintained them with arguments so con- 
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vincing that they were accepted with scarcely a ques- 
tion, and became the recognized interpretation of the 
fundamental law. 

John Marshall was a distinguished lawyer before he 
arrived at the dignity of the bench. To mental en- 
dowments of rare quality and strength he had brought 
the aid of culture, discipline and the practice lessons 
of an industrious and energetic professional career. 
The lawyers of the nation honor his memory; judges 
and jurists of every degree venerate him. Whoever 
rejoices in the manhood of the American people and 
the development and growth of a national conscious- 
ness which carried our country safely through to the 
end of a bitter and destructive civil war and the res- 
toration of the federal union and the fraternity of the 
states, has heartily joined on^this centenary of his judi- 
cial career, in grateful recognition of the faithful 
services of this eminent judge in establishing upon 
an immovable foundation the integrity of the national 
union under the "constitution. 

While we have thus honored the great chief justice, 
our thoughts have been turned to the great number of 
distinguished laywers, who, during the early days of 
the republic, by their labors at the bar, in public as- 
semblies, on the bench and in the fields of legislation 
and diplomacy, served efficiently as leaders in the 
work of securing and making permanent the blessings 
of national independence, and establishing the infant 
republic upon a solid and enduring basis of liberty 
and justice under constitutional government, and by 
their great learning, exalted patriotism and unswerv- 
ing devotion to principle, have made the pages of 
American history bright with their fame. Conspicu- 
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ous among them were Otis and Henry, whose ardor 
and eloquence fired the hearts of the oppressed colo- 
nists and encouraged them to forget their jealousies 
and antagonisms and unite in resistance to their com- 
mon enemy; Madison, Hamilton and Jay, whose mas- 
terly exposition of the Federal Constitution, in arti- 
cles addressed to the intelligence of the American 
people, disarmed opposition and finally won the halt- 
ing states to the acceptance of that more perfect union 
which made us a nation; and at a later period, 
Webster, Clay, Kent and a host of others of illustri- 
ous name who have given honor and dignity to the 
profession of the law\ 

We feel a natural and just pride in the achievements 
of these eminent representatives of the noble profes- 
sion to which we belong. We learn that high rank in 
statesmanship and in diplomatic service has gener- 
ally been gained through this profession, and when 
we reflect that the study of the law as a science in- 
cludes the whole range of human life and human re- 
lations, political, social, commercial, industrial and 
economic, and deals with all the rights and interests 
of man as a member of organized society, we realize 
that such study must be of the highest importance as 
a preparation not only for the judicial office, but for 
the intelligent discharge of the higher offices of state. 
It is not strange, therefore, that places of great respon- 
sibility in the executive and diplomatic service of the 
national government and in the administration of the 
affairs of the states, have generally been filled by men 
who were trained in the principles and practice of the 
law. 
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The aim of this Association, as declared in its con- 
stitution, is to maintain the honor and dignity of the 
profession of the law and to increase its usefulness 
and influence. Honor and dignity belong to the pro- 
fession in view of its high duties and responsibilities. 
No profession has greater opportunity or power to 
promote the peace and well-being of society or to 
work mischief and discord in their stead. No profes- 
sion requires so wide a knowledge or so clear appre- 
hension of the conditions and forces affecting men in 
all their varied relations. The declared purpose of 
the Association implies the existence of conditions or 
tendencies which impair the standing and diminish 
the respect which the profession as such ought to 
maintain. It further assumes that such conditions 
and tendencies detract from the proper usefulness 
and influence of the profession, and that the bar 
as a whole fail to hold the position in public confi- 
dence and esteem to which they may rightfully aspire 
and which under other conditions would be conceded 
to them. 

It seems to be worth while in this brief address to 
call your attention to the conditions which confronted 
those who formed this Association and suggested its 
aims. And here at the outset, it should be said that, 
in respect to the character of its bar, Wisconsin has 
never suffered in comparison with most of its sister 
states. This state has been distinguished from the 
first for its able and brilliant lawyers and for the high 
character and ability of its judges. A great number 
of talented young men, educated for the profession in 
the colleges and law schools of the eastern states, 
early sought homes in this favored territory of Wis- 
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consin and achieved fame and honor at the bar, upon 
the bench and in legislative councils; and, as the state 
has advanced in population, wealth and general in- 
telligence, it has given of its sons to the ranks of the 
profession many lawyers and jurists of distinguished 
ability of whom the state is justly proud. In his 
opening address to the lawyers convened in Madison 
on the 9th of January, 1878, for the purpose of form- 
ing this Association, Chief Justice Ryan, chairman of 
the . committee by which the meeting was called, 
stated in his usual terse and vigorous style the condi- 
tions which called for such an organization. I quote 
from the address: 

"It must be admitted that there are unworthy 
members of the bar. The rule of admission is un- 
fortunately lax. The doors are not ajar but wide 
open, and there are those who have come in at them 
who should surely pass out of them. Doubtless, all 
or most of you have had the same experience as my- 
self. At the bar and on the bench I have sometimes 
seen — not often, but sometimes — conduct even 
amongst able lawyers calling loudly for scrutiny or 
censure; ignorance so great as to be almost guilt; and 
mal-practice so audacious as to be almost folly. Such 
should not be permitted to abuse public confidence in 
our profession, or to cast a shadow upon its honor. 
The power of the courts to weed the profession of its 
unworthy members is limited and inadequate. Judges 
may be painfully obliged to surmise professional de- 
fault without judicial knowledge. All efficient steps 
to purge the bar must come from the bar itself, and 
this could scarcely be done — is almost never done — 
by individual effort. The aggregate bar must speak 
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and act. The great body of the profession should 
enforce its ethics, censure what is worthy of censure 
and move to disbar all who forfeit the honor to .be- 
long to it. This I take to be the main object of this 
Association which you propose to form." 

Upon this platform the Association was formed, 
having for its leading purpose to maintain the honor 
and dignity of the profession of the law. Hon. Moses 
M. Strong became its first president. In his brief ad- 
dress on taking office he laid special emphasis upon 
the need of effort to obtain such modification of the 
laws relating to the admission of attorneys to prac- 
tice as would be calculated by denying the high priv- 
ileges of the profession to persons unfit to enjoy them, 
either from want of learning — general or profes- 
sional — or want of moral character, to elevate the 
character of the profession to that high plane which 
has made its history at once the pride and boast of 
all who are worthy to share its honors. 

At an adjourned meeting held on the 20th of Feb- 
ruary, 1878, the Association declared itself in favor 
of the strict enforcement of the laws of the state 
regulating the admission of attorneys. For a better 
understanding of the situation thus indicated, a brief 
reference to the course of legislation touching the 
profession of the law will be helpful. 

It is a most singular fact that the very people who 
are most interested in maintaining a high standard of 
ability and integrity for the bar — who are the chief 
sufferers from the incompetency of its members — are 
often foremost in decrying measures designed to 
maintain such standard. The theory has been ad- 
vanced and has at times prevailed outside the pro- 
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fession, that study and preparation for the practice of 
law were required only because of fictions and tech- 
nical rules which had been invented by astute lawyers 
and judges to perplex clients and surround the ad- 
ministration of justice with mystery; that these 
fictions and rules of pleading and practice were purely 
artificial and intended not to aid, but in fact to ob- 
struct and make difficult the disposition of causes 
upon their merits, and that if they could only be 
abolished, the way of justice would be relieved of all 
obscurity and the honest man, though a fool, could 
not err therein. 

Prior to 1848, license to practice in the courts of the 
state of New York could be obtained only after years 
of diligent preparatory study, and such experience in 
the conduct of causes as could be obtained by the stu- 
dent in the office of some reputable lawyer in the 
active practice of the profession. Following the adop- 
tion of the constitution of 1848, a new code of proced- 
ure in civil actions was enacted. Jurisdiction of causes 
and remedies, in law and in equity, was conferred upon 
the same court, and all laws and rules prescribing the 
term or kind of preparation for the bar were swept 
away. The courts of the several circuits were per- 
mitted to grant license to any applicant upon such 
examination as they should see fit to direct, which ad- 
mitted him at once to practice in all the courts of the 
state. The manifest assumption was, that by abolish- 
ing the fictions, technicalities and puzzling features of 
the old system, and enjoining the directness and sim- 
plicity of truth in all legal proceedings, the code had 
made the preparation of pleadings and other papers 
in judicial proceedings so simple and easy that no spe- 
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cial knowledge or training could longer be required to 
qualify for the conduct of such proceedings. Indeed, 
by the terms of the New York code as first adopted, 
the test of a good pleading was declared to be the 
ability of a person of ordinary understanding to know 
what was intended. The natural result was that the 
standard of qualifications for admission to the bar was 
greatly lowered. In the absence of a prescribed stand- 
ard, the judges of the different circuits became care- 
less and indifferent, and many of them granted licenses 
without serious effort to obtain evidence of the appli- 
cant's fitness. It often happened that an applicant 
failing in one circuit applied at once in a neighboring 
circuit and passed with ease. The scandal was grad- 
ually abated. The code disappointed the expectations 
of those who would be lawyers without study or 
brains, and for many years past the door to the bar in 
New York has been closed to all who do not give good 
evidence upon examination, of sufficient general edu- 
cation, and learning and ability in the law, acquired 
by diligent and continuous study for a prescribed 
period, to qualify them to enter the profession. 

The experience of Wisconsin has been much the 
same. Under the laws of Michigan in force in 1836, 
when Wisconsin was created a separate territory, per- 
mission to practice as an attorney could only be gained 
by a citizen of the United States, resident in the terri- 
tory for one year, after examination by the court or 
by persons learned in the law appointed by the court 
or judge for such examination; and to entitle the ap- 
plicant to examination, he was required to produce 
from some attorney or counsellor (whose moral and 
legal character was well known to the judge or court). 
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a certificate that the applicant was of good moral 
character and had regularly and efficiently studied 
the law for three years, or had attended at some ap- 
proved law school or university upon a course or 
courses of legal lectures, or lectures connected with 
legal science, for not less than one year, and studied 
the residue of the three years with some attorney. 

The legislature of the new territory at its first ses- 
sion in December, 1836, reduced the period of resi- 
dence from one year to three months, and the period 
of study from three to two years, to be pursued 
in the office of some reputable practitioner in the ter- 
ritory or in the United States, with a proviso that a 
portion of the two years might be spent in attendance 
upon law lectures in an approved law school or uni- 
versity. 

In a compilation of the statutes of the territory 
made in 1839, the requirement of citizenship, or of 
any period, place or kind of preparation was elimin- 
ated, and the supreme court and district courts were 
respectively authorized to grant a license to any ap- 
plicant who should show to the satisfaction of such 
court that he was in fact a resident, of good moral 
character, and possessed the requisite knowledge of 
the science and practice of the law. This placed the 
whole matter in the discretion of the court. 

It remained for the legislature of 1849, at the first 
session of that body after Wisconsin become a state, to 
take away from the practice of the law, so far as 
could be done by statute, even the semblance of a 
professional character, by requiring the judges of the 
supreme court, or of any circuit or county court in 
the state, to grant a license to every applicant for ad- 
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mission to practice as an attorney in such court, upon 
the sole condition that he should show satisfactorily 
to such court that he was a resident of the state and 
of good moral character. Ignorance and inexperience 
were no bar. No evidence of fitness or competency 
for the grave responsibilities and duties of the office 
of attorney was required. The law declared that if 
his moral character were good, he was sufficiently 
qualified to be commissioned and recognized as an 
officer of the court, and entitled to exercise the 
powers and enjoy the privileges of that office. 

This extraordinary statute became part of the re- 
vised statutes of 1849, and was re-enacted in the re- 
vision of 1858, and continued in force until 1861. For 
twelve years the door of admission to the bar was 
indeed wide open, and the practice of the law the 
privilege of every resident of the state of decent per- 
sonal character. 

In 1861, the legislature of the state gave some evi- 
dence of returning sanity by the passage of a law re- 
quiring the applicant for admission to the bar to sat- 
isfy the judge of the circuit court by examination in 
open court by such judge, or by commissioners ap- 
pointed by him, that he possessed sufficient knowledge 
to entitle him to practice as an attorney. 

It is said that the law requiring that license to 
practice as an attorney be granted without regard to 
previous study or preparation of any kind, was not 
acted upon literally by the courts, but some form of 
previous examination was usually observed; but such 
examination, if held, was usually an empty form, and 
the result was that great numbers of persons were en- 
rolled as attorneys who had neither education, train- 
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ing nor mental endowment to fit them for the profes- 
sion of the law. The men who effected such 
legislation certainly had no conception of the true 
function of the lawyer under a government founded 
upon legal rules and principles and administered in 
the spirit of right and justice. They could not have 
regarded him as an officer of the court, commissioned 
to aid the court in the wise admistration of justice, 
but rather as a hireling advocate employed to win 
law-suits by arts and devices requiring more cunning 
than conscience, more ingenuity than learning. 

The continuance of this condition for so many years 
was doubtless due to the fact that the reputable law- 
yers of the state were not organized and were little 
disturbed by these professional rivals; in fact, the 
gross errors of incompetent and ill-bred attorneys — 
so-called, — contributed in no small degree to increase 
the need of competent legal service in their correc- 
tion, and were an undoubted source of pecuniary profit 
to the educated and skillful members of the profes- 
sion. The act of 1861, requiring some examination as 
to learning and ability before a license should be 
granted, indicated a purpose to place the profession 
of the law on a better footing. In practice, it had 
little effect. Examinations which had fallen into dis- 
use or were generally meaningless, continued to be so. 
Each circuit judge executed the law according to his 
own conception of duty in the absence of any stand- 
ard of preparation or attainment. 

The law of 1861 was re-enacted in the Revised Stat- 
utes of 1878 and remained unchanged except by an 
amendment requiring the examination to be had in 
the circuit court of the applicant's residence, until 



Digitized by V:iOOQIC 



126 Address of the President, 

1885. Meanwhile, the law department was established 
in the State University and a two years' course of 
study under able instructors was prescribed for stu- 
dents in such department. 

In 1870, it was provided by law that graduates of 
this department should be entitled to admission to the 
bar upon their certificate of graduation. In 1878, 
this Association was formed for the avowed purpose 
of maintaining the honor and dignity of the profes- 
sion, and the influence of its members has since been 
directed to the elevation of the standard of profes- 
sional attainment and character. 

In 1885, a law was passed providing for the appoint- 
ment by the Supreme Court, annually, of a board of 
five attorneys for the examination of applicants for 
admission to the bar, and requiring such board, upon 
examination being had, to issue to such applicants as 
they should find possessed of sufficient ability and 
learning in the law, and otherwise qualified, certifi- 
cates of qualification for admission to the bar. To 
entitle to examination, each applicant was required 
to produce to the board satisfactory evidence of good 
moral character and of having pursued the study of 
the law for at least two years. Upon the certificate 
of this board, the holder was declared to be entitled 
to admission, and only the holders of such certificates, 
or graduates of the law department of the university 
of the state, or persons admitted to practice in the 
supreme court of any other state or territory and hav- 
ing been engaged there in actual practice at least two 
years, were to be admitted to practice in this state. 

This was a very great advance, and has gone far to 
restore the profession of the law to its true honor and 
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dignity. Until quite recently, but little regard was 
paid to the general education or attainments of appli- 
cants for admission to the bar, or students seeking the 
benefit of a course of legal study in the State Univer- 
sity. The present law regulating examinations by a 
state board, while it requires the pursuit of the study 
of the law for two years prior to examination, neither 
requires general education or mental training prepa- 
ratory to such legal study, nor the" pursuit of such 
study in a law office or school, or as the chief employ- 
ment of time and energy during the two years pre- 
scribed for such study. Though much has been ac- 
complished, there is still necessity for effort on the 
part of the State Bar Association to elevate the char- 
acter of the profession of the law to the high plane 
which has made its history glorious in the past, and to 
maintain unsullied its rightful honor and dignity. It 
was f ormied for these ends and in no way can it render 
greater or better service to itself or the general public 
than by their accomplishment. 

Recently, the course of legal study in the State Uni- 
versity has been extended to three years, and admis- 
sion to such course has been confined to graduates of 
accredited high schools or academies or some reputable 
college or university or state normal school, or persons 
qualified to enter the freshman class of the university. 
The reasonableness of such requirement is evident to 
anyone who rightly appreciates the duties and respon- 
sibilities of the legal profession. 

Upon report presented to this Association at its an- 
nual meeting in 1899, by the Committee on Legal Ed- 
ucation, a bill was presented intended to raise the 
standard of qualifications for admission to the bar 
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through examination by the State Board, and the 
amendment of the statutes of the state substantially 
as provided in such bill was recommended by resolu- 
tion of the Association. The bill, however, failed of 
passage. 

In my opinion, the first aim of this Association 
should be to promote and urge the adoption of higher 
standards of scholarship and legal attainments for ad- 
mission to the bar. As already stated, the Wisconsin 
Statute of 1885 requires neither general education nor 
scholarship as a preparation for the pursuit of legal 
studies, and seems to permit the pursuit of such stud- 
ies without an instructor, and during such hours or 
moments of leisure as may be gained while engaged 
in some other active vocation. 

A person desiring employment in a public school as 
a teacher of the lowest grade is required to pass an 
examination in numerous branches of study, including 
English Grammar, United States History and the Con- 
stitutions of the United States and State of Wiscon- 
sin, as a condition of being permitted to instruct little 
children in the rudiments of knowledge for but a single 
year. A young man with less education, but a reten- 
tive memory, with skillful coaching may pass an ex- 
amination in the law and be licensed to practice for 
life. Knowledge of the law does not come by intui- 
tion, nor is it gained without labor or serious thought. 
Its treasures must be delved for, and yield themselves 
only to the tireless searcher. 

The duties of the lawyer include the giving of ad- 
vice to his clients in respect to their legal rights and 
obligations in the multitude of relations and condi- 
tions presented by a complex civilization. He is ex- 
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pected to frame in legal form their contracts, to ad- 
vise them of the remedies to which they may be en- 
titled for any injury to person, reputation or property, 
and to present to the courts by proper pleadings and 
support by legal proofs and arguments their claims 
under the laws to relief. That the lawyer may be 
able to give sound and correct advice, he must be well 
instructed in the laws, must be familiar with the 
principles, rules and maxims which govern and regu- 
late the transactions of men in their business rela- 
tions, and their duties and rights in domestic, social 
and political relations. In short, he should be edu- 
cated and intelligent in all those matters which con- 
cern the rights and interests of every citizen as a 
member of a society of free men, organized and con- 
ducted under a scheme of laws and principles de- 
signed to secure the largest individual freedom con- 
sistent with good order. He must also be suflBciently 
skilled in the interpretation and use of the language 
of the country to frame wills, contracts, pleadings and 
other papers required to express the legal intentions 
of parties, with so much clearness and fullness that 
the intention can be ascertained with reasonable cer- 
tainty from their terms. To fit the lawyer for these 
things he must have intellectual training. His mind 
must be developed and disciplined by serious study 
and he must diligently seek in the history and records 
of our jurisprudence that learning in the law which 
is indispensable to equip him for the important duties 
of the profession. 

It was said by Mr. Justice Brewer, in a recent ad- 
dress before the American Bar Association: 

" If our profession is to maintain its prominence, if 
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it is going to continue a great profession, a longer 
course of preparatory study must be required. A bet- 
ter education is the great need and the most import- 
ant reform. The door of the bar must swing on re- 
luctant hinges and only he be permitted to pass 
through it who has by continued and patient study 
fitted himself for the work of safe counsellor and the 
place of a leader. The law is a more intricate and 
diflBcult science than heretofore. He who would be- 
come qualified to counsel and guide must therefore 
have a larger legal lore, and that is only obtained by 
a more extensive study and training." 

As already stated, the term of study in the law de- 
partment of the State University has been extended 
to three years, and admission as a student of the law 
is granted to those only who have a good foundation 
in preparatory studies and general education sufficient 
to entitle to admission to the literary or academic 
course of the University. 

It is quite clear that the standard of attainments 
should not be lower for students seeking admission 
through examination by the State Board than that 
prescribed by the University, and the standard of the 
law examiners should, as in New York, include pro- 
ficiency in many branches of general knowledge 
which should be faithfully studied as preparatory to 
the study of the law. 

Of even greater importance to the maintenance of 
the honor and dignity of the profession is uprightness 
and integrity of character. The good name of a law- 
yer is his most valuable possession and should be 
sedulously guarded. His honesty should be above sus- 
picion. 
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" It is not enough," say the supreme court of Con- 
necticut, "for an attorney that he be honest; he 
must be that and more. He must be believed to 
be honest. It is absolutely essential to the use- 
fulness of an attorney that he be entitled to the 
confidence of the community wherein he practices. 
If he so conducts himself in his profession that he 
does not deserve that confidence, 'he is no longer an 
aid to the court, nor a safeguard to his clients. A 
lawyer needs indeed to be learned. It would be well 
if he could be learned in all the learning of the 
schools. There is nothing to which the wit of man 
has been turned that may not become the subject of 
his inquiries. Then, of course, he must be specially 
skilled in the books and rules of his own profession, 
and he must have prudence and tact to use his learn- 
ing, and foresight and industry and courage; but all 
these may exist in a moderate degree and yet he may 
be a creditable and useful member of the profession 
so long as the practice is to him a clean and honest 
function. But, possessing all these great faculties, if 
once the practice becomes to him a mere ' brawl for 
hire,' or a system of legalized plunder where craft and 
not conscience is the rule, and where falsehood and 
not truth is the means by which to gain his ends, then 
he has forfeited all right to be an officer in any court 
of justice, or to be numbered among the members of 
an honorable profession." 

The necessity of honesty and moral integrity is em- 
phasized by the powers with which the attorney is in- 
vested as the officer of the court: 

" An attorney at law, in general, may w^aive objec- 
tions to evidence, make admissions in? pleading or by 
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parol, enter non-suits and defaults and make any ad- 
mission of facts and any disposition of suits that his 
client could make. Upon his advice and conduct in 
the management of causes the protection of the prop- 
erty, reputation, liberty and even the life of his client 
in Bi great degree is not unfrequently made to depend. 

" In order to fit him for this trust, the possession of 
a character fortified by high moral principle is indis- 
pensible. The statutes make * a good moral character ' 
a condition precedent to his admission to the bar. By 
his admission, the court holds him out to the public 
as worthy of public confidence and patronage. . Upon 
this endorsement by the court the public have a right 
to rely and to presume that his moral character con- 
tinues to stand approved by the court." 

Attorneys-at-law, licensed by the courts, are en- 
trusted by the community with the care of their 
lives, liberty and property, with no other security 
than their personal honor and integrity. This duty 
of moral honesty and integrity is too often conceived 
by many attorneys as applying solely to their relations 
to clients, in whose interest and behalf they may em- 
ploy any artifice, and seek any advantage to win suc- 
cess. 

"It is a gross misconception of the lawyer's duty," 
says the supremie court of Missouri, in a recent case, 
"to suppose that he owes no fidelity to any one save 
his client, and that the latter is the keeper of his con- 
science. He is expressly bound by his oath to faith- 
fully . demean himself as an attorney with all due 
fidelity to the court of which he is an officer. When 
once convinced that he cannot serve his client with- 
out aiding him to consummate a fraud upon the court 
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and his adversary, and that in the further prosecution 
of his cause he must rely upon false evidence or fraudu- 
lent record, his plain duty is to abandon the case. 
There is not one rule of morals for the advocate and 
another for the client. A prime duty of every lawyer 
is to maintain the respect due to the courts of justice 
and judicial officers and to employ in the maintenance 
of any case committed to his charge only honorable 
means, and never to mislead the court by any artifice 
or false statement of fact." 

I have quoted liberally from the opinions of judges 
upon this question of legal ethics in order to present 
the subject as viewed from the judicial standpoint. 
The duty of this Association to use its influence for 
the elevation and maintenance of a high standard of 
morality in all professional relations and conduct is 
clearly recognized as one of its prime aims, and it 
should not hesitate to proceed against unworthy mem- 
bers of the bar, wilhin or without its own membership, 
who by disreputable and dishonest practices disgrace 
the profession to which they belong. 

The office of attorney is beset by great temptations. 
The firmness and strength of his moral fibre cannot 
be known until it is tried. The examiner may judge 
of the mental caliber and acquirements of the student 
of the law, but he has no certain measure by which to 
determine the principles and motives which will gov- 
ern his action in the crucial moments of his profes- 
sional life. When the trial comes and he proves 
recreant to duty and unfaithful to his trust, using his 
oflBce to abuse or betray his client, to deceive or de- 
fraud the court or to pervert truth and justice, he 

9 
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justly forfeits his right to belong to an honorable pro- 
fession, and the bar owe it to themselves, to the courts 
and to the public to see to it that his power for mis- 
chief as an officer of the court be taken away. 

The honor and dignity of the profession of the law 
depends, I conclude, upon the general intelligence and 
education, as well as the professional learning and 
ability, of its members, and upon the rigid mainte- 
nance by them of a high standard of moral honesty 
and integrity in all professional relations, with clients, 
courts and all with whom they come into professional 
contact; and, I venture to add, upon their conscien- 
tiousness, self-respect and independence in the dis- 
charge of the public trust of citizenship. 

The wonderful change in commercial, industrial and 
economic conditions during the last half century has 
brought us face to face with new problems profoundly 
affecting the interests and welfare of all citizens. The 
ocean spaces which a little while ago separated alien 
lands and races, have become the safe pathway of the 
huge vessels of commerce driven to and fro like the 
weaver's shuttle, by the tireless power of steam, bear- 
ing the commerce of the nations. Men in places far 
removed from each other transact business and com- 
municate and even converse as freely as if face to face. 

The railway, telegraph and telephone have become 
indispensable agencies in the every-day transactions 
of social and business life. The half century just closed 
has been marked by an enormous increase of our urban 
populations. The young and energetic of bpth sexes 
have flocked from farms and village homes into our 
cities in ever increasing numbers, attracted by the 
brighter life and the desire for better opportunities. 



Digitized by V:iOOQIC 



Joshua Stark. 135 

The city is rapidly becoming the dominant factor in 
our social and political life. The problem of munici- 
pal government is one of vital interest, not only to the 
dwellers in cities, but to all who desire the wise and 
honest administration of public affairs. All govern- 
ment exists for the maintenance of the general peace 
and good order of society and for the protection of the 
rights and liberties of its members. 

The proper limitation and adjustment of the powers 
of municipal bodies, the just regulation and control 
of streets and public grounds and of the conduct of 
business enterprises within their limits, so as to en- 
courage the investment of capital and at the same 
time conserve the general health and comfort, and 
secure their inhabitants against unreasonable exac- 
tions, the wise and just restriction and control of the 
powers of corporations engaged in the discharge of 
some public service under authority of the state or 
municipality, in such form and degree as to protect 
the public from injustice and oppression, and at the 
same time give due reward for the service rendered, 
the adjustment of the relations between capital or- 
ganized under corporate forms for the manipulation 
and control of the natural resources of the country 
and the products of its industries, and the great army 
of wage-earners whose daily toil makes capital fruit- 
ful of gain to its possessor, these and many other ques- 
tion that now agitate the minds and consciences of 
thoughtful citizens demand solution. 

The existence of a growing spirit of discontent with 
present conditions is too manifest to be disregarded. 
Vast organizations of capital are being met by organi- 
zations of labor. The enormous increase of corporate 
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wealth, and the growth of private fortunes, by the 
manipulation of railways and other great enterprises 
of public nature and conducted under public fran- 
chises, have not failed to attract attention. The re- 
organizations and extensions of these great enterprises 
are usually accompanied by increase of bond and 
stock issues, and it is not uncommon that a corpora- 
tion of this character emerges from the hands of a re- 
ceiver, freed from its obligations, with an actual in- 
crease of its total capitalization. Not the least of the 
perils which confront us under existing conditions is 
the power of corporate wealth over legislation and 
the administration of public affairs. The use of money 
to control elections, the employment of a skillful and 
often unscrupulous lobby to work upon councilmen 
and legislators, to prevent the adoption of meas- 
ures proposed in the public interest, or to promote 
schemes for private gain at the sacrifice of the general 
good, and the control of the machinery of administra- 
tion, oftentimes, by its own agents in places of public 
trust, are some of the means which threaten the in- 
tegrity of the government as now organized and con- 
ducted. It has become a serious question whether 
consolidated wealth, in possession of nearly all the 
great arteries of commerce and necessary means of 
intercourse, and holding a virtual monopoly of the 
country's leading industries and sources of wealth, shall 
determine the policy , mould the legislation and control 
the affairs of city and state in the interest of private 
gain, or there is still sufficient virtue and sturdy man- 
hood in the people to check the aggressions of selfish 
greed, and teach the knights of the exchange that 
their true mission is not to rule but to serve. 
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The struggle is impending and its issue is of vital 
importance to the general welfare. Wise and tem- 
perate legislation, honestly enforced, may do much to 
regulate and harmonize the conflicting interests. But 
the peaceful settlement of the great industrial, social, 
economic and commercial problems pressing for solu- 
tion must mainly depend upon the sense of justice, 
wisdom and conscience of educated, intelligent and 
sober-minded men. Is there place for the members of 
our profession in this conflict? Are the honor and 
dignity of the profession of the law in anywise in- 
volved? 

The lawyer is at the same time a citizen, and owes 
every duty of citizenship. His profession does not ex- 
empt him from such duty. He shares with every other 
citizen responsibility for the evils that threaten the 
peace of society. Fidelity to his client, sacred as the 
obligation is, can never be sufficient apology for bad 
citizenship — for infidelity to the claims of public duty. 

He may not accept or hold membership in a com- 
mon council or legislature as the paid representative 
of a private interest, pending before such body. That 
the compensation takes the form of a retainer, paid or 
promised, cannot make the act less unprofessional. He 
may not, on the pretence of duty to a client, advocate 
measures of a public nature which he knows and is 
convinced are positively opposed to the general wel- 
fare, or be bribed to silence by a retainer when a public 
wrong cries aloud for denunciation and suppression. 

The lawyer is under the same obligations of loyalty 
to his city and his state, and to whatever makes for 
the general good, as every other citizen. His duty to 
his client is within the law. His public duty includes 
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the modification or shaping of the law to meet the 
varying conditions of human life. 

May it not be justly claimed that the bar of the 
United States, educated in the law, instructed as they 
ought and are presumed to be in the principles of our 
government, and familiar with the rules and maxims 
on which the common rights and liberties of the people 
are based, have a special duty, by individual counsel 
and effort, and by their combined influence through 
associations like this, to show the way to a just and 
reasonable adjustment of conflicting interests, and lead 
the hostile forces which threaten the peace of society 
into harmony and mutual confidence and respect? 

I commend to you, gentlenen, this inquiry for your 
serious consideration. Does not the maintenance of 
the honor and dignity of the profession of the law re- 
quire the earnest and combined effort of its members 
to work out a satisfactory solution of this grave ques- 
tion, so deeply affecting the social and political well- 
being of our land, and, by wise and honest counsel and 
patriotic urgency, to make it effective in the harmo- 
nizing of the differences and removal of the causes of 
the irritation and emnity which so widely prevail? 
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THE JAPANESE CODES. 



BY B. K. MILLER, OF MILWAUKEE. 



In the study of the jurisprudence of any country 
the mere words of the statute are not sufficient. The 
social, political and intellectual condition of the 
people is of great importance and absolutely neces- 
sary for a proper understanding of the written statutes. 
For example, if any one were to examine the pro- 
visions relating to divorce in the Japanese civil code, 
he would find that " the husband and wife may effect 
a divorce by mutual consent " and that in addition 
thereto an action for divorce might be brought if the 
plaintiff had been ill-treated or grossly insulted by 
an ascendant of the defendant or if the defendant 
had ill-treated or grossly insulted an ascendant of the 
plaintiff. These provisions would seem to imply a 
most reprehensible condition of the law and a low 
tone of morals, but when it is known that previous 
to the adoption of the code divorce was permitted on 
the initiative of the husband only and without any 
restraint except the restraining influence of public 
opinion, it will be seen that the present law is a dis- 
tinct improvement upon former conditions. 

In order to understand the new codes it may not be 
out of place to refer briefly to the political conditions 
which led to their adoption. 

Until 1854 Japan was a hermit nation. Intercourse 
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with foreign countries was substantially prohibited. 
Practically no foreigners could enter Japan and no 
Japanese could travel abroad. 

Following the attack of Commodore Perry's fleet, 
foreign relations were established and the influence 
of western ideas was felt throughout Japan. The 
treaties with western nations required a readjustment 
of political conditions and spread abroad modern 
theories of politics, science, religion and morals. For 
centuries the feudal system had existed in full force 
over the entire country. Just as the feudal systenj 
had been evolved in Europe so it had been evolved in 
Japan, and while in many particulars the conditions 
in Japan differed from the feudal system as it existed 
in England or on the Continent, still in its main prin- 
ciples, in its essential points it was very similar. 

Militarism was the key note. The feudal barons 
(Daimios) had in their respective fiefs practically des- 
potic powers, supported their own armies, raised their 
own revenues, enforced their own laws; they were re- 
sponsible to no one but their Suzerain, the Mikado. 
The Suzerain's ministers, the so-called Shoguns, ruled 
in the name of the Mikado and by an elaborate sys- 
tem of hostages kept the peace between the Diamios 
and enforced the customary political duties of the 
feudal princes. Under this feudal system there ex- 
isted the usual caste system in which the samurai, or 
soldiers, constituted the important class in society and 
the rest of the inhabitants occupied lower grades of 
status. As usual in feudal systems the merchant class 
wasone of the lowest and trade was regarded as more 
or less dishonorable and unworthy the consideration 
of respectable people. War was the most honorable 
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occupation. In 1868 there was revolution. The os- 
tensible object was to dispossess the Shoguns of the 
power which they had usurped and to restore the 
Mikado to his position as emperor to which, theoreti- 
cally at least, he was clearly entitled. In fact, the 
revolution was an attack upon the feudal system. 
The revolution was successful, the shogunate was 
ousted and the Mikado became in theory and in fact 
emperor, and at the same time there was inaugurated 
a constitutional monarchy. It must be kept in mind, 
however, that the political rights were granted to the 
people by the emperor and not as with us where cer- 
tain powers are granted to the government. 

The new government was considerably hampered by 
the foreign treaties. These limited import duties to 
5 per cent, and placed all foreigners in Japan under 
the jurisdiction of their respective governments. On 
the other hand foreigners as a matter of right could 
enter Japan only at the six treaty ports and could live 
and travel only at these six treaty ports and twenty-four 
miles beyond. To live or travel beyond the treaty 
ports required a special pg^ssport from the Japanese 
government. This imposed obligation of extrateri- 
toriality was exceedingly galling to the pride of the 
Japanese and the resulting confusion, inequality and 
injustice were condemned by the Japanese and appre- 
ciated to a greater or less extent by the foreign gov- 
ernments. The Japanese government used every 
effort in its power to obtain relief from these provis- 
ions. It wished to escape the condition of tutelage 
and obtain the full rights of a modern nation. In or- 
der to accomplish this one of the prime necessities 
was a modern sysfcam of laws which should satisfy 
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foreign nations that in theory at least, the laws of 
Japan were consistent with the western notions of 
justice. Out of this necessity grew the present codes. 

Lawyers can best appreciate the extreme difficulty 
of such work. It was necessary to adjust an old civ- 
ilization with customs which had endured for centur- 
ies to modern conditions, and to bring about the ad- 
justment in such a way that the code should not be 
merely a code in name but the real law of the nation, 
and yet should pay such due regard to existing cus- 
toms and conditions as not to injure the people or ren- 
der nugatory the attempts to bring the people into 
proper relation to their new environment. The re- 
form had to be aggressively radical in many particu- 
lars and exceedingly conservative in others. And it is 
this problem which the Japanese jurists attempted to 
solve in their new codes. The question of whether 
the English common law or the Roman civil law 
should be adopted as the norm for the new law 
was decided against the common law and probably 
wisely, because it is extremely doubtful if the com- 
mon law be workable outside of common law coun- 
tries and without common law lawyers. 

" The first draft of a civil code for Japan was drawn 
by Mr. Boissonade de Fontarabie, a French jurist and 
followed in the main the French law. But shortly 
before it was to go into effect a committee of revision 
was appointed, who instead of simply revising that 
draft made a wholly new code modeled very closely 
upon the new German civil code," and this code was 
finally adopted. Its authors were professors of law 
in the Imperial university at Tokio. "The family law 
and the law of succession are mainly of native origin , 
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but the original Japanese institutions have been 
greatly modernized." 

Attention has been drawn often to the importance 
of the family in Japan. Its importance is due to the 
fact that the family is the social unit and not the in- 
dividual. We say it is the individual, in Japan it is 
the family around which everything centers. The 
parental authority of the father over the members of 
the family was patriarchal and despotic in its charac- 
ter. In its legal sense the word '' family " denoted in 
Japan something to which we have nothing analogous. 
It means a group of persons bearing the same surname 
and subject to the authority of one who is the head of 
the family and who may or may not be the common 
parent or ancestor and it is in this sense that the 
term member of a family is used in the code. The 
family may be comprised of one household or may em- 
brace several. It may be the main branch of the pa- 
rent stock or only a minor branch and its head is 
invested with certain well-defined authority. Kin- 
ship is not essential. There is, however, another 
larger family group which consists of all those who 
stand towards each other in the position of kindred. 
In this latter group which finds its embodiment, so to 
. speak, in family councils, lies, to a great extent, the 
key to the real position of the individual in Japan. 
The Japanese family, system is thus a combination of 
relatives into two groups arid every Japanese there- 
fore is to be regarded in two capacities; first as a mem- 
ber of a small family group — the legal family — and 
as such, unless he is the head of the family himself, 
subject to the authority of its head; and secondly, as 
a member of the wider group of kindred, with whom 
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he is closely connected by rights and duties, and as such 
whatever his position in the family may be, subject 
in certain matters to the control of family councils. 

In several of its features such as the prominence 
given to parental authority, the inferior position as- 
signed to women, the custom of adoption and the re- 
ligious rights of the family, Japanese family law as it 
existed a few decades ago showed a close resemblance 
to Roman law. Though much of this resemblance 
has since disappeared, it may be convenient in deal- 
ing with the main features of the family system to 
examine first those which have their counterparts in 
Roman law and afterwards those which are more or 
less peculiar to Japan. 

It is doubtful if at any time parental authority in 
Japanese law ever approached the record of the Roman 
patria pofesfas as it existed in its harshest form. In 
spite of the power possessed in theory, it should be 
borne in mind that the doctrine of filial piety never 
excluded the duties of parents to children, and that 
the relations between parent and child proceeded on 
ethical rather than on legal lines. It was controlled 
by the power of family councils and the custom of ab- 
dication (inkyo). It now includes paternal and ma- 
ternal authority — a thing unknown to Roman law — 
and is exercised during minority and afterwards, so 
long as they do not earn an independent living. It 
includes the right of correction and of applying to a 
court for an order of confinement in a house of correc- 
tion; in case of minors, of determining the child's 
residence, business or profession, of managing the 
child's property, and performing various legal acts on 
the child's behalf. At the same time, the law provides 
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safeguards against its abuse. The Japanese law speaks 
of a person as a child, irrespective of his age, so long 
as either of his parents is alive, and the parents' right 
to maintenance by a son or daughter has precedence 
over the rights in that respect of the latter's children 
and consort. 

The former legal position of women in Japan is well 
illustrated by the fact that offenses came under differ- 
ent categories according to their commission by wife 
against the husband, or the husband against the wife, 
and by the curious anomaly that while the husband 
stood in the first degree of relationship to his wife, the 
latter stood to him in the second. The disabilities 
under which the woman formerly labored shut her out 
from the exercise of almost all rights; she could not 
hold her own property in her own name; she could not 
become the head of a family; she could not adopt; she 
could not be the guardian of her own child. The 
maxim nmlier estjinisfamelue was as true in Japan as 
in Rome. 

All this has been greatly changed. In no respect 
has modern progress in Japan made greater strides 
than in the improvement of the position of woman. 
For while she still labors under certain disabilities, she 
can now become the head of a family, inherit and own 
property and manage it herself, exercise parental au- 
thority, if single or a widow she can adopt, she is one 
of the parties to adoption effected by her husband, her 
consent is necessary to the adoption of her child by 
another person, she can act as guardian or curator, 
and she has a voice in family councils. 

The desire to preserve the continuity of the family 
has given rise to the custom of adoption wherever it 
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is found, and in Japan where ancestor worship has 
survived, the anxiety to make due provision for the* 
preservation of these rites has acted as an additional 
incentive. In no other country, probably, has adop- 
tion been conducted on so large a scale or played so 
important a part in the social life of the community. 
Adoption of adults is quite as common as that of 
children. Nor is it confined to the adoption of a 
single individual, for the adoption of a married couple 
though somewhat rare, is a recognized custom. A 
person may adopt or be adopted more than once, and 
adoption may be dissolved or annulled. Adoption was 
formerly the act of one individual and not as now of 
two. Like marriage, adoption depends for its validity 
on registration and the intention of the parties. 

In regard to succession, the exercise of parental 
rights and all other matters, with the exception of 
marriage, the law makes no distinction between real 
and adopted children, so long as the latter remain in 
the adoptive family, it being expressly provided that 
between an adopted person and the adoptive parents 
and the latter's blood relatives the same relationship 
as that between blood relations is established, and 
that an adopted person acquires from the date of the 
adoption the status of a legitimate child of the adopt- 
ive parent or parents. 

Japanese law at present concerns itself with family 
rites in so far only as the inheritance of the utensils 
and furniture of worship 'is concerned. Slight, how- 
ever, as the relation is, its existence shows that the 
point of development at which law breaks away from 
religion has not yet been reached. The other features 
of the family system which remain to be noticed are 
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with one exception peculiar to Japan. They are the 
position occupied by the head of a family, succession, 
abdication, family council, marriage and registration. 
In the Roman family system the authority of a head 
of the family is a thing apart from parental authority, 
and is unknown. There was only the patria potestas 
which began and ended with kinship, either real or 
fictitious. In Japan parental authority and the author- 
ity exercised by the head of a family are quite dis- 
tinct, but the two may be vested in the same individual, 
who may be a woman, and when vested in different 
individuals, they represent a sort of condominium, 
as for instance in cases where the consent not only of 
the parent but the head of the family is required. The 
head of a family exercises authority over all those 
whom the law recognizes as members of the family. 
It is by no means necessary that these should form 
part of his or her household, for the group may em- 
brace several households. Nor need they be relatives, 
though usually some idea of kinship exists. This au- 
thority includes the right of consent to the marriage 
and divorce, to the adoption and dissolution of adop- 
tion, of each member of the family, the right of de- 
termining his place of residence, of expelling such 
person from the family, or forbidding his return to it. 
In default of other heirs he has the right of succes- 
sion, but the headship of a family carries also with it 
the duty and responsibility of supporting indigent 
members of the family, of guardianship, and responsi- 
bility for the debts of all. 

Japanese law recognizes two kinds of succession. 
Succession to the headship of the family and succes- 
sion to the property. In Roman law the heir inherited 
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everything. In Japan it is otherwise in regard to the 
heir to the headship of the family. As the law now 
stands, the heir to the headship of a familj'^ may in- 
herit all the property, but he is only entitled as of 
right to the heir's portion. This varies in accordance 
with the relationship of the heir to the person suc- 
ceeded to. The new head of the family succeeds to 
all the rights and duties, except when these are of a 
personal and exclusive nature, of the predecessor, 
whose legal personality is regarded as passed from the 
moment of his death, abdication or loss of nationality, 
to his successor. Thus the continuity of the family 
is maintained. The heir to the headship of a family 
inherits, as part of the special rights of succession, the 
genealogical records of the family the utensils and 
furniture used in the performance of family rites, and 
the family tombs. Heirs may be disinherited during 
the life of the person succeeded to, or by will. The 
code enumerates several grounds on which the disin- 
heritance of a legal heir can take place. 

Unlike succession to the headship of the family, suc- 
cession of property is not limited to persons who are 
members of the family, but it only occurs by the death 
of a member of the family. In former times in Japan, 
the will was simply a kind of solemn instruction left 
by the deceased personally for the guidance of the 
heir or relatives. The place of wills was occupied by 
adoption as in the earlier Roman law, and to some 
extent this is still the case. Following the classifica- 
tion of the French code wills are divided into three 
kinds: 

1. Holographic wills. 

2. Wills drawn up by a notary. 
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3. Wills of secret deed (the will mistique of the 
French code). 

A testator may dispose of the whole or any part of 
his property by will, provided provisions relating to 
the heirs' portion are not contravened (pflecht theil.) 

What for want of a better word is known to for- 
eigners by the term " abdication," is the retirement 
of a person from his position as head of the family. 
The position of head of the family is relinquished 
with the result of the complete effacement of the indi- 
vidual so far as the family is concerned. Although 
abdication usually implies the abandonment of the 
business or profession of the person who abdicates, 
this does not necessarily follow, abdication being in 
no way incompatible with the continuation of the ac- 
tive pursuits in which the person in question is en- 
gaged. In many cases the reason for abdication lies 
in the wish to escape from the tyrannical calls of 
family life (tedious ceremonies), rather than the mere 
desire for idleness and ease. As in the case of adop- 
tion, abdication is now more strictly regulated by 
law than formerly. 

In including family councils among those features 
of the family system which are peculiar to Japan, the 
fact that something of a similar type exists in other 
countries has not been overlooked. It needs, how- 
ever, but a slight acquaintance with the subject to 
perceive that family councils in Japan are very differ- 
ent from what is known by the same name elsewhere. 
We say a family council means a more or less infor- 
mal meeting of relatives for the discussion of some 
family matter — a meeting which has no legal status, 

10 
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and even in France it occupies both a le^al and social 
and subordinate one. In Japan the importance of 
family councils can scarcely be overrated. They 
usurp many of the functions which we are accustomed 
to associate with courts of law, and unite to them- 
selves rights and duties relegated elsewhere to separ- 
ate and distinct spheres of authority, and watch over 
the interests both of the family and of the indi- 
vidual. In all cases there is an ultimate appeal from 
the decisions of a family council to a court of law, 
but apart from the individual reluctance of most peo- 
ple to take this step, the chances of success are re- 
mote. Under the present code the selection of the 
members rests with a court of law, except in certain 
cases a testator may appoint them in his will. 

Family councils are of two kinds; those established 
for the determination of some particular question, and 
those which are established for the purpose of having 
charge of the affairs of persons without legal capacity. 
The former are dissolved when the question under dis- 
cussion has been settled. The latter continue until 
the legal incapacity ceases. In both cases the council 
is originally summoned through the courts, and in case 
of the latter the intervention of the court is not re- 
quired for a subsequent meeting. 

The family council consists of three or more mem- 
bers. In addition to relatives, these councils may in- 
clude the person whose affairs are temporarily under 
discussion, or some person who is connected with him, 
but not sufficiently closely to constitute relationship. 
Guardians, superintendents of guardianship, curators, 
minors, and other persons who are ineligible for guar- 
dianship cannot serve. Decision is by a majority. The 
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functions of family councils include consent under 
certain instances to marriage and adoption, consent to 
acts performed by a mother in behalf of a minor child. 
The protection of minor children in cases of acts in 
which interests of the parents and children conflict, 
the supervision of the affairs of persons without legal 
capacity, including minors, the choice in certain cases 
of an heir to the headship of a family, and the appoint- 
ment and control of guardians and superintendents of 
guardianship. 

Before the publication of the present code, the ques- 
tion of marriage was regulated by fragmentary enact- 
ment issued from time to time, which dealt with vari- 
ous points connected with marriage and divorce, but 
never with the subject as a whole. 

The validity of marriage in Japan is independent of 
the marriage ceremony, which is a purely social func- 
tion, having no connection whatsoever with law be- 
yond the somewhat remote contingency of its being 
adduced as evidence of a marriage having taken place. 
Marriage is effected simply by registration.' This and 
the intention on the part of the parties to marry are all 
that is required to constitute a valid marriage. When 
the registrar has satisfied himself that the marriage is in 
accordance with the provisions of law, the registration 
is made and the legal status follows. The marriageable 
age for men is seventeen years, that for women fifteen 
years. Marriage cannot take place between lineal 
relatives or relatives by marriage in the direct line or 
between collateral relatives within three degrees of 
relationship but this prohibition does not extend to 
marriages between adopted persons and their collat- 
eral relatives by adoption, 
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Any one who is not the head of a family, whatso- 
ever his age, may marry without the consent of the 
head of the family. Men under the age of thirty years 
and women under the age of twenty-five years must 
obtain for their marriage the consent of the parents 
and for the marriage of minors in certain cases the 
consent of the guardian or of a family council. 

There are two kinds of divorces. Divorces by ar- 
rangement and judicial divorces. Divorce by arrange- 
ment is effected in the same way as marriage. When 
the registrar has satisfied himself that the divorce is 
in conformity with the provisions of law the registra- 
tion is made and the divorce is effected. For divorce 
by arrangement persons under twenty-five years of 
age must obtain consent which was necessary for their 
marriage. 

Judicial divorce is granted substantially as in west-, 
ern countries, although the causes of divorce are some- 
what different. If proof were needed that society in 
Japan centers around the family and not the indi- 
vidual that proof can be supplied by the system of 
registration alone. It is registration which determines 
the status and the position in regard to the family of 
each individual and which gives validity to marriage, 
divorce, to adoption and its dissolution, to abdication 
and succession. This registration is divided into three 
kinds. Family registration, residential registration 
and status registration. All three kinds of registra- 
tion are docketed at the same office and by the same 
official. In the registration book there is a family 
register in which are entered the names of all persons 
whose permanent registers are established there. The 
register is kept for each house in which the head of 
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the household is also the head of a family. In other 
words, it is a register of the family with the domicile 
of the family as the house where the head of the 
family resides at the time of the registration. Each 
register stands in the name of the head of the 
family and every person whose name is found upon it 
is regarded as having his permanent register at the 
place in question. It will be seen therefore that the 
members of the family may reside in different dis- 
tricts. Nevertheless, their place of register is where 
the head of the family is registered. The head of the 
family even may move from one place to another and 
if he fail to change the register, he is still legally 
domiciled there and for legal purposes supposed to be 
there at all times. The fact that a person has a per- 
manent register in a certain district is no proof what- 
ever of his residence therin, but merely that that is 
his legal headquarters. 

The particulars which are entered in the family 
register are somewhat voluminous and include the 
names of the present and previous heads of the 
family, and of each member of the family, class, 
whether noble, gentle or otherwise, of the present 
head of the family and the place where his perman- 
ent register is established, the dates of the birth of 
the head and of each member of the family, a state- 
ment as to how the head and members of the family 
came to occupy their respective positions unless the 
cause is birth, the names of the parents of the head 
and of each member of the family and the connection 
which exists between each and the parents of the 
other and a number of other details on which it is 
unnecessary to enter. The gap caused by the want of 
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correspondence between family register and residence 
is filled by residential registration. Any person who 
resides in a district other than that in which his per- 
manent home is established, is required to give notice 
of such residence within ten days of its commence- 
ment to the registrar of the district, furnishing par- 
ticulars regarding himself, his wife and family, if he 
have any, and they are living with him, his present 
place of abode, the place of his permanent register 
and other details. He reports the matter to the per- 
manent register who notes the fact. Similar notice 
is given by a person on leaving a place where he has 
resided and the fact is duly recorded by the registrars 
concerned. 

The matters which come under status registration 
are in the order in which they appear in the law, birth, 
non-recognition of a legitimate child, recognition of 
an illegitimate child, adoption, dissolution of adoption, 
marriage, divorce, guardianship, abdication, disappear- 
ance,' death, succession to the headship of a family, 
disinheritance of the presumptive heir to the head- 
ship of a family, appointment of an heir to the head- 
ship of a family, entries into a family, expulsion 
from a family, prohibition to return to a family, es- 
tablishment of a fresh branch of a family, resuscita- 
tion of a family which has died out, acquisition and 
loss of nationality, change of name or class and alterna- 
tion of entries regarding the status. It will be seen 
that the Japanese family system is the subordination 
of the individual to the family. The notion of an in- 
dividual existing apart from and independently of the 
family is one which Japanese family law does not en- 
tertain. It is the individual in his relation to the 
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family rather than the individual himself with which 
the law and the society which made it are concerned. 
Naturally therefore, the law regards a person primarily 
not as an individual but as a member of a family. 

One of these two capacities is acquired at birth, and 
one or the other is always present to the extinction of 
individuality as we understand it. The influence 
of the family dominates every relation in life, A child 
is born. The question of paternity is merged in the 
more important consideration of the family to which 
it is to belong. Is it a question of paternal authority, 
the family and not the natural tie of relationship de- 
termines its exercise. Is it a matter of succession, 
it is the family and not the individual which is the 
central idea. And so with other matters — with mar- 
riage, and divorce, and adoption and its dissolution. 
Their importance lies rather in their effect upon the 
family or families in question than in their effect 
upon the relations of the individuals concerned. The 
impersonal character which prevades the whole sys- 
tem is apparent in the provision which, pending the 
minority of a person who is both a parent and the 
head of a family, his rights in this dual capacity do 
not remain in abeyance but are exercised for him by 
a parent or guardian or in the last resort by a family 
council. In Japan if it be too much to say that the 
individual exists for the family and not the family for 
the individual, it is at least correct to say that the ac- 
tions of an individual are to a large extent controlled 
by the family to which he belongs, and that to the in- 
terests of that family his own are subordinated dur- 
ing the whole of his life. Until he is of age and even 
afterwards, so long as he does not earn an independ- 
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ent livelihood, a person is subject to parental authority, 
and the same person, until such time as he becomes a 
head of a family himself, which may never happen, is 
also subject to the authority of the head of the family 
to which he belongs. Only when such person becomes 
the head of a family, is of age and is earning an inde- 
pendent sustenance, does he obtain complete liberty 
of action. He still remains subject in certain mat- 
ters to the control of family councils which may inter- 
vene in the interests of the family or of some member 
of it. Moreover the evidence of parental influence 
reaches far beyond the legal limits of parental au- 
thority. The doctrine of filial piety is a religion of 
daily life governing the conduct to an extent which it 
is not easy to exaggerate. To the wishes and well- 
being of the parent everything is held subject to the 
sacrifice of place, prospects and even life itself. Not 
what the world thinks but what will the family or 
parent say is the idea which naturally occurs to the 
person under these conditions. To us the drawbacks 
of the system, so careless of the single life are obvious. 
Not only is it a check to individual knowledge and 
ambition but a certain loss of moral fiber must, it 
would seem, result from the abandonment of the sense 
of individual responsibility until a point may be 
reached when acts in themselves reprehensible are apt 
to be condoned if committed in the interests of the 
family. 

On the whole in this the system is not wholly un- 
beneficial. It helps the weak against the strong and 
assists the indigent. It discourages litigation and 
family scandals and the very subjection and self -re- 
pression in which the individual is schooled favor 
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the growth of virtue, for which the world is certainly 
none the poorer. 

It is difficult in the short time at my disposal to 
give any adequate idea of these codes. They seem to be 
models of clearness and accuracy, and the definite- 
ness of their provisions is most satisfactory to persons 
who appreciate exact statement and careful definition. 
The provisions of the code cover general provisions 
and do not attempt to include every possible conting- 
ency which may arise. They compare very favorably 
with the careless and slipshod provisions of many of 
our statutes. 

One of the most prominent features of all the pro- 
visions relative to corporations and partnerships is the 
constant repetition of the demand for publicity and 
the right of inspection. The authors seemed to be of 
the opinion that these two matters would protect the 
parties interested more efficiently than penal provis- 
ions for the punishment of improper acts. Neverthe- 
less, these requirements are not left without the pos- 
sibility of fine or imprisonment for those who fail to 
observe the law. Even a sole trader is bound to keep 
books and to record therein accurately and clearly his 
daily business and all circumstances affecting his prop- 
erty. At the time of commencing business and each 
year thereafter, he must make a general inventory 
and balance sheet, and in the inventory the valuation 
must be inserted. These books and his business cor- 
respondence must be preserved ten years. 

There are four kinds of what 1 may call trading 
aggregates; the ordinary partnership, limited partner- 
ship and joint-stock company or corporation known 
to our law, and in addition what is called a joint-stock 
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limited partnership. Unlike common law, the part- 
nership is a juridical person. The joint-stock limited 
partnership consists of persons with unlimited liabil- 
ity, and shareholders. These associations are very 
similar to limited partnerships, except that the shares 
of the special partners are represented by stock and 
consequently may change from time to time. 

The penalties range from $2.50 to $250, and the per- 
sons interested are liable to a fine if they fail to make 
any of the registrations provided for by statute, or to 
give any public notification or notice prescribed, or 
give a false public notification or notice, if without 
just reason they do not allow the inspection of papers 
which they are bound to allow, or obstruct an inquiry, 
or if they make preparations for commencing busi- 
ness contrary to the code, or omit to make a subscrip- 
tion list or to insert in it particulars which should be 
inserted, or if they make false statements therein; if 
they issue stock in contravention of the statute or 
omit to insert in stock or debenture certificates any 
particulars which should be inserted, or if they make 
false statements therein, or if they fail to keep a list 
of shareholders, a debenture list, inventories, balance 
sheets, business reports, accounts of profit and loss, 
resolutions of the stockholders, proposals concerning 
the reserve fund, and the distribution of profits, or if 
they omit to insert therein particulars which should 
be inserted or make false statements therein, or omit 
to call a general meeting, if they make false state- 
ments to the public authorities or to a general meet- 
ing, or conceal facts from them, or if contrary to the 
code they proceed with the consolidation or disposal 
of the property of the company or revocation of its 
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capital, or change the organization, or if they obstruct 
any examination of inspectors, or if in violation of 
other provisions they acquire shares or take them on 
pledge, or amortise shares, or issue their certificates to 
bearer, or, if the property of the company is no longer 
sufficient to fully meet its obligations they omit to 
apply for an adjudication in bankruptcy, or if they 
omit to set aside a reserve fund or make a distribution 
in contravention of the statute, if in fact they do any- 
thing which they ought not to do, or omit to do any- 
thing which they should do, they are liable to fine. 

The legal rate of interest is six per cent. The gen- 
eral statute of limitations is five years. A silent part- 
ner has no rights or duties as to third persons with 
respect to the transactions of the active partner, unless 
he allow his name to be used, in which case he is 
jointly and severally liable for all obligations arising 
thereafter. Even insurance is fully covered by the 
provisions of the code, and it is interesting to note 
that the decision of the Supreme Court of the United 
States in Bitter vs. Ins, Co., 169 U. S. 139, wherein it is 
held that a policy of life insurance is rendered void by 
the suicide of the insured, is fully met by the code which 
provides that the underwriter is not bound to pay the 
sum insured if the death of the person insured occur 
in consequence of suicide or of a duel or other crim- 
inal act, or by the execution of capital punishment, or 
if the person who is to receive the insurance has un- 
lawfully procured the death of the insured. If such 
person, however, was to receive only a part of the 
same, the underwriter remains liable for the payment 
of the rest. But if the death occur in consequence of 
suicide, duel, criminal act or execution of capital pun- 
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ishment, the underwriter must pay the legal reserve. 
The provisions concerning bills, notes and checks 
are exceedingly interesting. The provisions are short, 
terse and pointed, and seem to be in some respects 
superior to our Wisconsin code. 
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THE CAREER OF AARON BURR, 

AN EPISODE IN AMERICAN HISTORY. 



BY HON. E. A. OTIS, OF CHICAGO. 



The recent general observance of the hundredth an- 
niversary of the elevation of John Marshall to the 
position of Chief Justice of the Supreme Court has 
greatly increased our interest in the great events in 
which he participated. 

One of these, perhaps the most important, w^as the 
trial of Aaron Burr for treason against the United 
States, where Marshall presided with marked fairness, 
dignity and ability. 

In view of this general attention to the early his- 
tory of this country, it would seem as if a short ac- 
count of the career of one who had been vice-presi- 
dent of the United States, and who had held other 
high positions before Marshall was made Chief Justice, 
would not be without interest or profit. 

The record of Aaron Burr's life is not an attractive 
one, but it forms a part of the formative period of the 
history of our country, which the student can neither 
overlook nor disregard. I do not expect that all will 
agree with me, or reach the same conclusions that I 
have* in regard to the events that led to his trial for 
treason against the government of the United States. 

Aaron Burr was one of the most dramatic and 
picturesque figures that ever appeared in American his- 
tory. His services in the war of the revolution, his 
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prominence as a senator and early vice-president of 
the United States, his duel with his great rival and 
mortal enemy, Alexander Hamilton, and his trial for 
treason before Chief Justice Marshall at Richmond, 
have all helped to make his name a familiar one in 
the early history of this country. 

With some of the virtues and many of the vices of 
the cavalier, Aaron Burr was by birth a Puritan qf the 
straightest sect. He was a grandson of Jonathan 
Edwards — dear to the Presbyterian heart — the great 
disciple of Calvinism in America. 

We are informed that Esther, the third daughter of 
this distinguished theologian, in 1752, was married to 
the Reverend Aaron Burr, first president of Princeton 
college, and two children were born of this marriage, 
Sarah, a daughter, and Aaron Burr, colonel in the 
revolutionary army, senator and vice-president of the 
United States, whose checkered career and trial for 
treason is the subject of this paper. 

He was born on the 6th of February, 1756, at Newark, 
New Jersey, and shortly afterward removed to Prince- 
ton, where his father assumed charge as the first pres- 
ident of that old, historic seat of learning, familiar to 
us as Princeton college. 

The father of Burr died a year or two later, leaving 
the sole care and early education of his son to the 
Hon. Timothy Edwards, eldest son of Jonathan Ed- 
wards, who employed Mr. Tappan Reeve as private 
tutor, and who, in due course of events, fell in love 
and married pretty Sarah Burr, the only sister of his 
pupil, and years afterward attained the position of 
judge of the Supreme Court of Connecticut. 

The boyhood of Burr was full of promise; we are 
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told he graduated at the early age of sixteen, and that 
after a year or two of busy idleness, devoted to desul- 
tory and miscellaneous reading, the war of the revo- 
lution opened up a career to the wayward and ad- 
venturous youth, of which he was prompt to avail 
himself; and immediately after the battle of Lexing- 
ton, books were cast aside, his law studies suspended, 
and the youthful student reported in person to Gen- 
eral Washington, only a few days after the latter had 
assumed command of the Continental forces in front 
of Boston. 

When the expedition under Arnold was organized 
in the winter of 1776 to march through the forests of 
Maine and capture Quebec, Burr, although seriously 
ill at the time, left his sick bed and volunteered to 
join it. 

We are informed that the gallant General Mont- 
gomery, whom he met in front of Quebec, was so 
charmed by the address and soldierly qualities of Burr, 
that he immediately invited him to become a member 
of his staff; and that at a council of war held just pre- 
ceding the assault on that place. Captain Burr, at his 
own request, was placed in command of a forlorn hope 
of forty men to climb the rugged pass from the river 
St. Lawrence to the plains of Abraham and lead the 
assault upon the works of the enemy. How that col- 
umn of hardy, gallant men climbed the steep hillside 
and carried the block house at its summit; how Mont- 
gomery marched at its head with Captain Burr by his 
side, and how nearly they succeeded, has been told so 
often that it is unnecesssary to repeat it. When the 
advance guard reached the crest of the hill it was 
halted to reform the column before taking possession 
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of a fort immediately in front of it, which had been 
abandoned upon their approach. An English soldier, 
finding that they were not immediately pursued, re- 
turned to the fort and fired a loaded cannon, which 
bore directly upon the assaulting column. Montgom- 
ery was instantly killed and hardly a man in the ad- 
vance was uninjured except Burr himself. The' loss 
of their beloved commander caused great confusion, 
and finally, by the direct order of Arnold, the ranking 
officer, a retreat was ordered. It is stated that Burr 
was eager to continue the attack and always asserted 
that if, when Montgomery fell, the order had been 
given to advance instead of to retreat, Quebec would 
have surely fallen and, probably, the whole course of 
the war of the revolution been changed. 

Burr attempted to bear away the remains of his 
brave chief in the retreat, and actually cari'ied Mont- 
gomery's body for a considerable distance until he was 
nearly taken prisoner by the enemy. 

It is pleasant thus to linger a little over the brilliant 
and stirring career of Burr as a soldier in the Revolu- 
tion. Brave, vigilant and active, he commanded the 
entire confidence of all with whom he came in con- 
tact. In many respects he was a model soldier. His 
conduct at Quebec received such favorable mention 
that he was publicly complimented by General Wash- 
ington and invited to become a member of his military 
family, an offer which was at once accepted, and Burr 
remained for several months in Washington's house- 
hold. 

It is only fair to say, however, that Burr found the 
duties of a staff officer at the headquarters of General 
Washington extremely distasteful and onerous. He 
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had little in common with his illustrious chief, and it 
would be difficult, perhaps, to find two men whose 
character and life present a wider contrast. 

In 1777, Burr was promoted to the post of lieuten- 
ant-colonel, upon the recommendation of General 
Washington, and during the rest of his military serv- 
ice was in virtual command of his regiment, being, it 
is said, the youngest officer in the army to attain 
such a position. His time was absorbed in the 
active duties of his command until, with health 
absolutely broken, after four years of constant service, 
he was forced to resign his commission. He had served 
with distinction and borne himself with credit in every 
position in which he had been placed, and refused to 
accept any compensation whatever for his services, 
although the fortune which he had inherited from his 
father had become seriously impaired. 

After slowly regaining his shattered health, a year 
later he applied for and was admitted to the bar at 
Albany. 

Shortly afterward Colonel Burr was married to Mrs. 
Prevost, and a year later was born Theodosia, his only 
daughter, whose brilliant career and pathetic fate have 
become part of our history. She was a beautiful 
child, carefully reared and devoted to her father. 
While Burr was senator of the United States, Theo- 
dosia was married to Colonel Alston, a wealthy 
planter of South Carolina, and later a governor of that 
state. She embarked, in 1812, on a small schooner 
called the Patriot, at Charleston, for New York, with 
her maid and physician in attandance, the only pas- 
sengers. Her husband was governor and commander- 
11 
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in-chief of the militia of his state during the war with 
England, and could not accompany them. The 
Patriot was never seen or heard from afterward, nor 
was any trace recovered of the passengers or crew. It 
is reported that the ship was captured by pirates, and 
there are legends that all were murdered but Theo- 
dosia, who was reserved for a fate worse than death. 
A fierce storm arose shortly after the Patriot left 
Charleston, which swept the whole Atlantic coast, and 
it is probable that the ship was lost on the stormy 
and dangerous beach at Hatteras. It is certain that 
not a survivor was left to tell the story. No trace of 
the ship was ever discovered, nor anything to indicate 
the fate of passengers or crew. 

Burr entered upon political life as soon as the 
war ended, and was immediately successful. Few 
men have risen to eminence in public affairs so rap- 
idly. He was elected a member of the New York leg- 
islature, became attorney-general of the state shortly 
afterwards, the duties of which were performed with 
marked ability and success; and two years later, at 
at the age of but thirty-six years, was elected to the 
senate of the United States from the state of New 
York. 

He possessed in a remarkable degree the qualities 
which insure political success. He united brilliant 
talents and a most captivating address to boundless 
ambition; while his services in the war of the Revo- 
lution gave him a hold on the hearts of the people not 
easily broken. He had great tact and skill in the man- 
agement of political affairs and was an able, astute 
and skillful party leader. On October 24, 1791, over a 
century ago, he took the oath of office as senator of 
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the United States. The following day, according to 
the stately ceremonial, borrowed from the practice of 
Parliament of England, President Washington, in per- 
son, delivered his message to the assembled Houses of 
Congress convened for that purpose in the chamber 
of the senate in joint session. It was a model of brev- 
ity, not unlike the address from the throne when par- 
liament is convened in England, and the " Gentlemen 
of the" Senate " and the " Gentlemen of the House of 
Representatives " were in turn addressed in dignified 
and ceremonious terms, recommending the legislation 
deemed necessary for the public welfare. At its close, 
when the president retired, a committee was appointed 
by the senate, of which Colonel .Burr, the youngest 
member, was chairman, to present the usual address 
in reply to the president which was received with the 
same grave courtesy practiced at that day by those in 
high position. 

We are informed that the committee was received 
by the president standing before the great fireplace of 
the family mansion, dressed in black velvet, with silk 
stockings, powdered hair and wearing a cocked hat 
with a long plume. He carried by his side a sword of 
polished steel resting in a white scabbard. The sena- 
tors were duly presented according to the etiquette of 
the day, and a gracious reply was made to the address 
which had been offered. 

Of the career of Burr in the senate but little has 
come down to us from the imperfect records which 
were then kept of its proceedings. The oflBcial record 
still exists, but it contains little more than a state- 
ment of votes. No corps of reporters was then in 
existence to give verbatim reports of the debates, and 
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no telegraph and associated press dispatches laid the 
proceedings day by day before the American people. 
He is referred to in the papers of the day as a bril- 
liant orator, and seems to have sustained himself with 
credit when brought in daily contact with men like 
Washington, Adams, Hamilton and Jefferson. 

At the expiration of his term of office. Burr did not 
secure or apparently seek a re-election, and in Feb- 
ruary, 1797, Gen. Philip Schuyler was unanimously 
elected a senator from the state of New York, as the 
record states, " For six years from the 4th of March 
next, on which day the seat of Aaron Burr, one of 
our present senators in Congress becomes vacant." 
Burr was, however, almost immediately elected a 
member of the General Assembly of New York, and 
in the great contest between the Federal and anti- 
Federal parties for the control of that state, came in 
sharp collision with Alexander Hamilton, an antagon- 
ism which was to increase in bitterness with the lapse 
of years. In the great contest in 1800, for president, 
Burr had lacked but one vote of attaining the highest 
honors of the republic. The election was thrown into 
the House of Representatives, where a bitter contest 
arose between the friends of Jefferson and Burr, and 
it is asserted with confidence, that if Burr had per- 
sonally taken an active part in the contest, and used 
his powerful personal influence to accomplish success, 
the result would have been different, and Aaron Burr, 
instead of dying in disgrace and obscurity, would 
have been remembered as the third president of the 
United States. Of the contest in the house, where 
the vote was by states. Judge Cooper, the father of 
Fennimore Cooper, then a member of Congress, writes 
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to his friend Thomas Morris: '* We have postponed 
until to-morrow at 11 o'clock, the voting for presi- 
dent. All stand firm. Jefferson -eight, Burr six; di- 
vided, two. Had Burr done anything for himself, he 
would long ere this have been president. If a ma- 
jority would answer, he would have it on every vote." 

After seven days of increasing excitement the 
struggle closed by the election of Jefferson, and Burr 
became vice-president. 

The contest of 1800 is memorable as being one of the 
few occasions when the election has been made by the 
House of Representatives, during all the one hundred 
and fourteen years of the existence of our govern- 
ment. 

The office of vice-president at that day was of more 
dignity and importance than it is in ours. While only 
a step below the presidency it was in the line of 
succession. Adams and Jefferson were both vice- 
presidents before being elected to that oflBce. 

Among the notable events during the term of office 
of Burr as vice-president, with which he was con- 
nected, were the impeachment of John Pickering, 
judge of the United States District Court of New 
Hampshire, and of Samuel Chase, a judge of the Su- 
preme Court of the United States. It will be remem- 
bered that Chief Justice Marshall and Jefferson were 
" the two great Virginians whose political and per- 
sonal hatred existed through life, and descended with 
them to the tomb," and that Jefferson became bit- 
terly incensed at the doctrine of Federal power an- 
nounced by the chief justice, in Marbury vs. Madison, 
and was swift to use the great weapon of impeach- 
ment whenever it was possible. It was charged 
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against Pickering that his conduct and behavior while 
on the bench, his incoherent language and intemper- 
ate habits, made his removal from office a necessity. 
But it was said in his defense that the acts charged 
against him were committed while he was insane; that 
he had been insane for more than two years; was in- 
sane at the time of his trial and unable to employ 
counsel or appear in his defense. The senate, as a 
court of impeachment, refused to hear evidence of the 
insanity of the accused, giving as a reason that no one 
authorized to appear for him was before the court and 
proceeded to receive evidence against him. After a 
deliberation of twenty-four hours Pickering was de- 
clared guilty and removed from office. 

McMaster in his history says: 

" No act so arbitrary, so illegal, so infamous had 
yet been done by the Senate of the United States. 
Without a hearing, without counsel, an insane man 
had been tried, and on ex parfe evidence had been found 
guilty and punished." 

The same afternoon on which this act was perpe- 
trated, the house voted to impeach Justice Chase for 
seditious language in a charge addressed to a grand 
jury at Baltimore. The language actually used, while 
highly improper, in no sense can be held to justify im- 
peachment. It amounted, in substance, to a fear that 
recent state and federal legislation tended towards the 
destruction of all protection to life and property, and 
was leading to that unwarranted license of which 
France had just given so vivid an illustration. 

While utterly out of place in a charge to a grand 
jury, it could not in any sense be held to constitute a 
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"high crime and misdemeanor" and be the subject of 
impeachment. 

The senate chamber was draped in imitation of that 
splendid hall in which Warren Hastings had recently 
been tried; seats covered with crimson cloth were pro- 
vided for the senators on the right and left of the vice- 
president, while boxes were arranged for the managers 
on the part of the house, headed by John Randolph, 
and for the counsel for the accused, composed of Luther 
Martin, Philip Barton Key, Joseph Hopkinson and 
others eminent ^n their profession. The accused was 
arraigned, and a temperate, dignified answer was read, 
in his behalf, denying that he had been guilty of any 
act which would warrant impeachment. 

Over this court, convened at the instance of Jeffer- 
son, Burr, who had become his bitter and implacable 
enemy, presided with a dignity and impartiality which 
challenged the admiration and criticism of all con- 
nected with it. The mode of procedure in impeach- 
ment cases was carefully considered, and that adopted 
has been pursued from that day to this. 

After hearing the evidence and elaborate arguments 
of counsel, the case was closed by John Randolph for 
the managers, in an abusive, intemperate and illogical 
speech. McMasters says: 

" Of law Randolph was totally ignorant. What logic 
was he did not know. With his shrill voice raised to 
the highest pitch, with his face distorted, with his 
body twisted into horrid shapes, weeping, groaning, 
bursting into sobs, he rambled on, misstating facts, 
misquoting law, heaping abuse on all his enemies, till 
he broke down from sheer exhaustion. To such a 
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trial there could be but one ending, and that ending 
was defeat." Chase was promptly acquitted. 

Few could have believed that the president of that 
grave and dignified tribunal, to whom such profound 
respect was paid by the distinguished men who com- 
posed it, would himself soon afterwards be arraigned 
as a criminal before another of the highest courts of 
the country, upon a charge of treason against the gov- 
ernment of which he had been so distinguished a serv- 
ant. 

The story of Burr's duel with Alexander Hamilton, 
the bitter feeling of rivalry and personal hatred that 
led up to it, and its tragic result, are familiar to all. 
It is apparent from the published correspondence 
which passed between them, that Burr would accept 
no explanation or apology that Hamilton could give, 
and that he was determined to forever remove a po- 
litical rival and personal enemy from his path, or him- 
self fall in the attempt. 

The parties met on the 11th day of July, 1804, on 
the heights of Weehawken, New Jersey, the scene of 
many deadly encounters of a similar character. At 
the first fire Hamilton fell, mortally wounded, and 
died the day following. 

No encounter of this character ever attracted such 
general attention. Hamilton's life and character, his 
distinguished services and exalted worth had endeared 
him to all. classes of the people and when the intelli- 
gence was received that he had fallen a victim to the 
hatred of Burr, their indignation could not be con- 
trolled. 

From that day Burr was a marked man. Warrants 
were issued for his arrest for murder, and he only es- 
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caped a trial by flight to the home of his daughter in 
South Carolina. From the honored position of vice- 
president of the United States, he became an outcast 
and fugitive from the state which had honored him, 
and " none so poor to do him reverence.'^ 

Burr soon began casting about for a new field for 
the exercise of his restless character and abilities. The 
duel with Hamilton had closed the doors to a return 
to New York, while Jefferson, his bitter enemy, was 
securely seated in power by re-election as president. 
His profession was no longer opened to him, for the 
feeling at that time against him at his old home was 
too powerful to be overcome. But one course seemed 
opened to him, and that was to make his way to some 
of the new territories beyond the Ohio and there again 
enter public life. 

Louisiana had just become part of the national do- 
main, and that vast territory, the extent of which no 
one began to realize, was open to settlement. Bun- 
went direct from Philadelphia to Pittsburg, and thence 
down the Ohio river. It was on this occasion that he 
first made the acquaintance of Blennerhassett, whose 
erratic career and pathetic fate have been immortal- 
ized by the genius and eloquence of Wirt. An eccen- 
tric, idle and romantic Irishman, Blennerhassett had 
located upon an island a few miles below the old town 
of Marietta in the Ohio river, where he had expended 
the whole of his considerable fortune in the construc- 
tion of a residence, surrounded by groves and gardens, 
forming a pleasant but by no means beautiful or luxu- 
rious home. Burr stopped at the island to visit the 
grounds, and accepted an invitation to dine with Mrs. 
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Blennerhassett, who was pleased at the idea of enter- 
taining a former vice-president of the United States. 

Burr extended his visit to Kentucky, and Nashville, 
Tenn., where he formed the acquaintance of Andrew 
Jackson, who became from that time on one of his 
strongest friends, and thence to New Orleans, where 
he received many attentions from leading men of that 
region. 

Mexico was still under Spanish rule, but its hold on 
the country was growing weaker year by year, and ex- 
peditions were already being organized to wrest it 
from the hated Spaniards. It is probable that on this 
visit Burr first conceived the idea of leading an expe- 
dition to conquer that country. On his return he 
passed through Nashville, and was again the guest of 
General Jackson. General William Henry Harrison, 
the governor of the Indiana Territory, was approached 
by friends of Bun* and his influence solicited to secure 
for him the position of delegate from that territory to 
Congress, but without success. 

It had been for years the dream of ambitious ad- 
venturers to invade and conquer the provinces of 
Spain, and deliver the inhabitants from the tyranni- 
cal rule by which they were governed. Careful in- 
quiries were made by Burr at this time as to their 
actual condition, the route by which the country 
could be successfully invaded, and a base secured for 
offensive operations. He had but to follow the ex- 
ample of Cortez, and at the head of a band of reso- 
lute men force his way to the capital, and found a 
new empire in the halls of the Montezumas, of which 
he should be the head. The condition of that country 
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invited attack, and the chances of success were far 
from unfavorable. 

Such a scheme appealed with irresistable force to 
Burr, who had been a soldier in his youth, was bold, 
resolute and adventurous, and who saw no hope to 
regain political power or influence in the land of his 
birth. 

Major General Wilkinson, an old associate of Burr 
in the expedition against Quebec, was in command of 
the United States forces upon our southwestern 
borders, not then clearly defined, and through him 
Burr might well hope that violation of the neutrality 
laws with Spain would be overlooked, and if war 
should follow, it would almost insure the success of 
his ambitious designs. 

In 1806, probably in furtherance of this design, 
BuiT purchased a claim to four hundred thousand 
acres of land on the banks of the Washita river, at a 
cost of $40,000, of which one installment was actually 
paid in cash. He at once began to collect around him 
a band of bold, reckless adventurers, who were to 
furnish their own arms, and were prepared to follow 
wherever Burr might lead. Blennerhassett Island 
was a convenient rendezvous, and a brief interview 
with its owner secured his earnest and hearty co- 
operation. Contracts were made for a sufficient num- 
ber of boats to transport five hundred men down the 
Ohio and Mississippi rivers, supplies were purchased 
in large quantities, men were enrolled for an expedi- 
tion of which few knew or cared the real object, and 
articles were published in the western newspapers 
encouraging emigration to the new southwest upon 
the Mexican border. 
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Burr was in his element, visiting and personally 
securing the favor and encouragement of leading 
men in the Ohio valley, including such as Henry Clay 
and Andrew Jackson and directing the enrollment of 
adventurers from all sections who flocked to his 
standard. 

It has been stated that Burr had a long interview 
with Merry, the English minister, with a view of se- 
curing recognition as soon as the expedition should 
become established and need belligerent rights. Merry 
claims that followers of Burr solicited his aid to bring 
about a secession of the southwestern states and a 
dissolution of the Union, but no proof has ever been 
produced that this was authorized by Burr himself. 

The vague and undefined nature of this expedition, 
as well as the imprudent language used by Burr and 
his associates with reference to the newly acquired 
Territory of Louisiana, began to attract general atten- 
tion, and Jefferson was warned that some scheme was 
on foot which would involve the government in 
difliculty with Spain, if not in civil war. It seems to me 
that the real object of Burr's expedition was to in- 
vade and conquer the Spanish province of Mexico, 
using the city of New Orleans as a base, and in the 
cold light of history, there is no legal evidence, and 
little more than a suspicion that he ever seriously con- 
templated the actual invasion, capture and occupa- 
tion of the Louisiana Territory. None knew better 
than Burr the increasing power of the new Republic, 
and that Jefferson would be prompt to use all the re- 
sources of the government to prevent the loss of 
Louisiana, the purchase of which he justly regarded 
as the crowning act of his administration. 
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It is impossible to believe that Burr could entertain 
the slightest hope of success in any direct contest with 
the government involving the integrity of its domain, 
but he was led to believe that it would look with an in- 
dulgent eye, as it did later, upon the organization on 
American soil of an expedition of its citizens directed 
toward freeing the Territory of Mexico from Spanish 
rule. We have only to look at the manner in which 
the state of Texas became a part of the United States 
to see that success of such a scheme was by no means 
improbable. Burr was twice arrested by the United 
States District Court of Kentucky for violation of the 
neutrality laws, and upon each occasion promptly at- 
tended in court, accompanied by Henry Clay, who was 
already coming to the front as the leading man of that 
state, and on each occasion the grand jury refused even 
to find an indictment against him. We are told that 
Burr, with grave dignity of manner and perfect com- 
posure addressed the judge, asking that his conduct 
might be immediately investigated, and challenged 
the closest scrutiny of every act he had committed. 
His discharge was followed by public receptions, and 
the success of his bold, adventurous scheme seemed 
almost assured. The government, however, became 
alarmed as bodies of armed men began to reach the 
place of rendezvous, and a proclamation was promptly 
issued by Jefferson announcing that unlawful enter- 
prises were on foot within the borders of the United 
States, and "warning all persons connected with the 
same to withdraw therefrom without delay.'^ Burr 
sent a letter in cypher to General Wilkinson, then 
commanding the troops in New Orleans, and upon 
whose aid and co-operation he largely relied, announc- 
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ing the strength and progress of the expedition, when 
it would start and the aid Burr hoped to receive from 
various official and other sources. This letter was sent 
to Jefferson with a statement by General Wilkinson, 
that Burr's real object was to capture New Orleans 
and seize the Territory of Louisiana, and then set up 
an independent government. The whole country be- 
came aroused; special messages, announcing the al- 
leged treasonable acts of Burr, were sent to Congress, 
troops were called out, and the strong arm of the gov- 
ernment was put forth to crush out the movement in 
its very beginning. Many boats and supplies were 
seized, and Burr, with less than a hundred men, was 
left to embark in the enterprise which he had created. 
The governor of the Mississippi territory called out 
the militia, Burr himself was arrested when he and 
his slender following had reached Natchez, and after 
some delay was sent to Richmond for trial. He was 
taken to the Eagle Tavern, turned over to the civil au- 
thorities, and the following day was brought before 
Chief Justice Marshall, in another room of the hotel, 
for preliminary examination. When the great trial 
for treason began. Burr addressed the court in his own 
behalf, and in a brief but forceible argument, denied 
then that there was the slightest ground for his ar- 
rest or imprisonment, and demanded the clearest in- 
vestigation of all his acts. The Chief Justice after 
listening to counsel for three days, decided to hold 
Burr to bail on a charge of a misdemeanor only, and 
to leave the charge of treason, on which no bail could 
be accepted, to be investigated by the grand jury. 
Five gentlemen of Richmond promptly came forward 
and entered into bonds of $10,000 for the appearance 
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of Burr to answer any indictment which should be 
brought against him. Jefferson was thoroughly com- 
mitted to the belief that Burr was guilty of all the 
charges against him, and the United States district 
attorney associated with him for the prosecution, the 
ablest men of the Virginia bar. 

The fortune which Burr had inherited from his 
father had long since been dissipated, but friends ral- 
lied to his support and a brilliant array of counsel was 
retained for his defense. 

His daughter, with her husband, promptly came to 
his assistance and the streets -of the little town of 
Richmond were crowded with friends and witnesses 
for the prosecution and defense. 

A grand jury was immediately impanneled, but be- 
fore they were sworn. Burr again addressed the court. 
He claimed the law had been violated in the proceed- 
ings against him; that two members of the grand jury, 
who had been summoned, were excused by the United 
States marshal, and two bitter and personal and po- 
litical enemies of Burr substituted in their place. The 
marshal had not the slightest authority to make the 
substitution, and the challenge was sustained, but the 
same men were again regularly summoned and only 
removed by challenge for cause on the part of Burr. 
John Randolph, his mortal enemy, though frankly ad- 
mitting that he believed the prisoner guilty, was made 
foreman of the jury. 

Elaborate arguments were made as to the character 
of the evidence which should be introduced before 
the grand jury and a motion was made for a sub- 
poena directed to Jefferson to personally appear and 
produce certain letters said to be in his possession. 
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The power of a court to compel the attendance of the 
president of the United States as a witness, was dis- 
cussed by counsel and passed upon by the chief jus- 
tice. The court decided that while, under the English 
law the king was excepted from compulsory process, 
it was on the theory that he could do no wrong; but 
that such a doctrine found no place in our institutions, 
where the president could, arid often did, do much 
wrong, and that this great office did not relieve him 
from the obligation common to every citizen, to obey 
the process of subpoena regularly issued from the 
courts. 

Jefferson flatly refused to obey, but finally, by his 
attorney-general, transmitted the papers he was asked 
to produce. Senator Lodge, of Massachusetts, in a 
recent address, claims, however, that in this instance 
Marshall was wrong and Jefferson was right. During 
the argument on this question, in which Burr person- 
ally took a leading part, the grand jury, with Ran- 
dolph at their head, filed into the court room and pre- 
sented an indictment against Burr for treason in 
levying war against the United States. Burr, on mo- 
tion of the district attorney, was ordered into custody, 
bail refused, and he was committed to jail to await 
the result of the trial, which was immediately com- 
menced. 

The trial brought to Richmond many of the most 
distinguished men of the time. The great chief jus- 
tice had associated with him, Hon. Cyrus Griffin, 
judge of the United States District Court of Virginia, 
who was so completely overshadowed by the presence, 
learning and ability of Marshall, that in the printed 
reports of the proceedings, and in the history of the 
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times, his name rarely, if ever, appears. Associated 
with the district attorney was William Wirt, afterward 
attorney-general, then only thirty-five years of age, 
and just rising to eminence at the Richmond bar. His 
glowing descriptions of Blennerhassett have been 
familiar, even to school boys, from that day to this. 
Few will remember that this brilliant arraignment of 
Burr was part of a close legal argument addressed 
purely to the court and not to a jury. 

Burr, who took an active part in the argument, was 
himself one of the most able counsel engaged in the 
case on either side, and his speeches were second to 
none. Luther Martin, of Maryland, who had success- 
fully defended Judge Chase in the impeachmenjb trial 
when Burr presided, was his leading counsel. Among 
the throng of distinguished men in attendance might 
be seen the tall, slender figure of Winfield Scott, after- 
wards lieutenant-general of the army of the United 
States, and who had then just been admitted to the 
Virginia bar, and Andrew Jackson, whose stalwart 
form strongly marked features could be observed 
at the comers of streets and in public places denounc- 
ing the tyranny of Jefferson, and praising the gener- 
ous patriotism of Burr, and his claims to public con- 
sideration. 

The jail where Burr was confined, was thronged 
with ladies, and his limited quarters were filled with 
gifts of fruit und flowers. But the friends of Jeffer- 
son were equally active, and it was difficult to get a 
jury of which some members had not formed and ex- 
pressed an opinion, usually unfavorable to the ac- 
cused. 

12 
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The government gave in evidence the assembling 
of bands of armed men on Blennerhasset Island and 
the organization and the final departure of the expe- 
dition, and proof of declarations by Burr to different 
persons substantially to the effect that the western 
states would soon cease to be a part of the United 
States. Letters in cipher, addressed to Wilkinson, 
were produced, alluding in vague and general terms to 
the object of the expedition, in which it was assumed 
he was to act a prominent part, with other evidence 
by Wilkinson, but it was frankly conceded that Burr 
himself was not personally present at Blennerhasset 
Island when the expedition was organized, or when 
the admissions were made, and was not then person- 
ally within the limits of the state of Virginia, in 
which he was arraigned for trial. 

The question was sharply presented whether under 
our constitution there could exist the offense of con- 
structive treason, and whether an overt act must not 
be proved within the limits of the state where the trial 
was had. 

The argument of this interesting question consumed 
many days, and finally, after each of the eleven coun- 
sel had addressed the court at length, the great chief 
justice, in one of those clear, luminous opinions for 
which he was celebrated, rendered a decision to the 
effect that constructive treason, under our govern- 
ment, did not exist, and that no evidence to support 
the charge could be permitted to go to the jury, who 
must return a verdict in his favor. It was by no means 
an acquittal but amounted in substance to the Scotch 
verdict of " Not proven." 

That the questions of law were correctly decided by 
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the chief justice, has never been questioned. The jury 
was instructed that as no competent evidence had 
been offered to establish the guilt of the accused it 
was their duty to return a verdict of " Not guilty.'^ 

The jury retired and shortly afterward returned into 
the court room where Col. Cardington, their foreman, 
read the following verdict: 

" We, of the jury, say that Aaron Burr is not proved 
to be guilty under this indictment by any evidence 
submitted to us; we therefore find him not guilty." 

Burr was on his feet in an instant to object to the 
form of the verdict as unusual, informal and irregular; 
that it was the duty of the court to send back the jury 
to alter it, or to make the correction itself, and that 
the only question presented to the jury was whether 
the prisoner was " guilty " or " not guilty," that it was 
their duty to make direct answer responsive to the 
charge. 

The chief justice stated to the jury that their ver- 
dict amounted in substance to a verdict of acquittal, 
and that it would be so entered by the clerk on the 
records of the court. 

The foreman of the jury stated that such was their 
understanding and the clerk was directed to record 
the verdict of not guilty in the usual form. Mr. Par- 
ker, another member of the jury, said in open court 
that if he were to be sent back he would find the same 
verdict; that they all knew it was not in the usual 
form, but it was more satisfactory to the jury as they 
had originally found it, and that he would not agree 
to alter it. The form of the verdict and the language 
of the jury show conclusively that they were by no 
means satisfied with the result, and that if the ques- 
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tion had been submitted to them, it might have been 
widely different. They were reluctant to render a 
simple verdict of not guilty in favor of Burr, even un- 
der the specific and direct instructions of the court to 
do so. 

It is doubtful if such a verdict under such instruc- 
tions was ever rendered before or since, and illustrates 
the powerful influences which were at work to secure 
the conviction of Burr. 

In view of the events that occurred in Richmond, 
sixty years later, it is curious to note the indignation 
which was expressed by the witnesses at even a discus- 
sion of the subject of a dissolution of the union. Gen- 
eral Eaton, in giving an account of an interview with 
Burr, in which treasonable language was used, said: 
" I would not permit any one to approach me with 
any project which would involve a dissolution of our 
glorious Union.'^ 

It is but a simple truth of history to say that there 
was no legal evidence brought out in the trial, that 
Burr contemplated a dissolution of the Union, or the 
seizure of any portion of its territory. That he did 
violate the neutrality laws of the United States, and 
did organize an expedition for the purpose of invading 
the Spanish provinces of Mexico, there can be no 
shadow of doubt. 

And it is equally clear that he intended to make 
New Orleans the base of operations from which the 
expedition should start. No one can foresee what 
might have been accomplished by a bold, skillful 
leader like Burr, at the head of a body of resolute 
men, trained to the use of arms from youth up, if the 
expedition had been let alone and the government had 
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not interposed. Mexico was then ripe for revolt. 
Unlike Cortez, Burr would have been surrounded by 
friends from the moment he reached Mexican soil. It 
is not improbable his dreams of conquest would have 
been realized and a new empire have arisen with Burr 
as its chief, to be succeeded by his descendants in di- 
rect inheritance. 

The evidence of treason against the government of 
the United States rested largely upon the evidence of 
General Wilkinson, who was undoubtedly an accom- 
plice of Burr in ^he original design,- and who became 
frightened later at the part he had agreed to perform. 
He was in command of the forces at New Orleans, and 
it was • part of the scheme, that instead of opposing 
Burr in his enterprise, he should secretly give him aid 
and assistance. 

It is worthy of remark that during the trial, when 
he was the chief witness, Wilkinson was challenged 
by friends of Burr, and posted as a liar, a villain and 
a coward, because he would not fight; and every in- 
dignity of language and conduct was heaped upon 
him. Mr. MacMasters says: ''To the last, Wilkinson 
continued to pose as an honest man; was protected 
and honored by Jefferson; was thanked by the legis- 
lature of Georgia for betraying Burr; was acquitted 
by a packed court of inquiry, and has left behind him, 
in justification of his life and deeds, three ponderous 
volumes of memoirs as false as any yet written by 
man." 

It has since been conclusively shown by the dis- 
patches of Yrujo,the Spanish minister at Washington, 
that at this time Wilkinson was secretly in the pay of 
the Spanish government acting the part of a spy, giv- 
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ing information not only of the designs of Burr, but 
of the strength and operations of the army of the 
United States, in which he held the rank of major- 
general. 

The famous cipher letter of Burr to Wilkinson, upon 
which so much reliance was placed, contains no lan- 
guage from which it can be inferred that the capture 
of Louisiana was part of the expedition. On the con- 
trary, the statements in it that " the people of the 
country to which we are going, are prepared to receive 
us," and that " if we will protect their religion and 
will not subject them to a foreign power," all would 
soon be settled, indicate in unmistakable terms that 
the revolution he hoped to create was to be on Mexi- 
can and not on American soil. Mexico was a Catholic 
j Gantry, whose religion Burr would presumably pro- 
tect. 

In dispatches of the Spanish Minister Yrujo, pub- 
lished since the trial, it is stated that friends of Burr 
waited on him before the expedition start.ed, and as- 
sured him that while its ostensible object was the in- 
vasion of Mexico, its real purpose was the capture of 
Louisiana. 

If this interview actually occurred, it was not un- 
likely for the purpose of misleading the Spanish gov- 
ernment, and allaying any suspicions Yrujo might en- 
tertain of its hostile character. If Burr really in- 
tended to make war upon territory of the United 
States, no motive could exist for carefully informing 
the Spanish government of the fact; while if he in- 
tended to invade Mexico, it was important to conceal 
that purpose from the Spanish minister as long as pos- 
sible. In the eighty years that have elapsed since the 
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occurrence, no additional evidence has been discov- 
ered, and Burr will probably be declared innocent of 
the great crime of treason with which his name is as- 
sociated in history, by the vast majority of those who 
give the subject a fair and impartial investigation. 

At the conclusion of the trial, the charge of viola- 
tion of the neutrality law was taken up, and after a 
long and patient hearing. Burr was discharged on the 
same ground as that given in his defense on the trial 
for treason; that he was not within the limits of the 
state of Virginia and could only be tried in a state 
where he himself had committed some overt act. 

He was, however, placed under bond to appear be- 
fore the United States court in the district of Ohio, to 
answer any charge that might be brought against him. 
None was ever brought. 

Burr, accompanied by Luther Martin, his senior 
counsel, went to Baltimore after being released from 
imprisonment, but so strong was the public sentiment 
there against him, that both were burned in effigy the 
night of their arrival. He then went to Philadelphia, 
and a few days later sailed for Europe under an as- 
sumed name, practically a fugitive from justice, and 
held in general detestation by the great mass of the 
American people, who believed him guilty of the 
crime of which he was charged, and that he had es- 
caped by a technicality. 

For the next three years Burr was a wanderer, with- 
out friends or money, an object of suspicion in every 
court he visited in Europe. He was ordered away 
from England, and after spending some months in 
Sweden, went to Paris, where nearly six months were 
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passed before he was able to obtain a passport to 
leave the territory of France. 

After an absence of three years he embarked in a 
trading vessel for Boston, under an assumed name, 
and upon his arrival it was some months before he 
dared to show himself in public. But the excitement 
which his expedition, arrest and trial created, had 
passed away, and there was no disposition to further 
molest him. His duel with Hamilton, though not 
forgotten, was quietly overlooked. 

Burr resumed the practice of law in New York, 
with only moderate success, and gradually sunk into 
deeper obscurity, harassed by debt and shunned by all 
who knew his history. 

Of his marriage at the age of seventy-eight to 
Madame Jumel and their subsequent judicial separa- 
tion, of his thirty years of lonely, desolate life in the 
city of New York, his scandalous relations with 
women of all classes, it is useless to speak. 

He died of paralysis, in the back room of a cheap 
boarding house on Staten Island, in 1836, friendless 
and alone, and was buried by the side of his ancestors 
in the cemetery at Princeton college. For years his 
only means of subsistence had been a small pension 
granted for distinguished services in the war of the 
revolution, and his funeral expenses were borne by 
friends of other days. 

The fame of the great chief justice, before whom 
Burr was tried for treason, has grown brighter with 
the lapse of time, and a hundred years after his ap- 
pointment as chief justice of the supreme court the 
event was celebrated with imposing ceremonies in 
every part of our country. Alexander Hamilton will 
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always be regarded as one of the greatest construct- 
ive statesmen the nation has ever produced. 

Aaron Burr, with whom these great men were so 
closely connected, passed away in poverty and ob- 
scurity, and but for his trial for treason before Mar- 
shall, and his fatal duel with Hamilton, would long 
since have been forgotten, and all recollection of the 
services rendered by him in the formation of our 
government, buried in oblivion. 



Digitized by V:iOOQIC 



IS THE REMEDY FOR THE EVILS OF INDUS- 
TRIAL COMBINATIONS TO BE FOUND 
IN ECONOMIC OR STATE LAWS? 



BY I. K. BOYESEN OF CHICAGO. 



Mr. President, and Gentlemen of the Wisconsin State 
Bar Association: I have chosen for my topic something 
about trusts, for the reason that I have been assistant 
surgeon at post mortems on two trusts and think I 
have discovered some of the ailments that some of 
them suffer from. I have entitled my address the 
question whether the remedy for the evils produced 
by the trusts is legislation or economic law. Sover- 
eigns in all ages have found great diflBculty in dis- 
tinguishing between sovereignty and omnipotence. 
They have always regarded omnipotence and sover- 
eignty as the same thing, and they have acted on that 
rule. From the time of King Canute, who was one of 
the first to command the waves or other natural phe- 
nomena, up to other sovereigns who have concluded 
that they could make value by law, that they could 
create exchangeable value by substituting an arbi- 
trary price for a market price or exchangeable price, 
to coin clipping, to orders with reference to exporta- 
tion and importation notwithstanding the laws of 
trade, they have always been beaten. For the law 
has always demonstrated that there is a wide margin 
between omnipotence and sovereignty, but they have 
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never yet been disillusionized on this subject. And 
the successor to the royal sovereigns, that aggregate 
sovereign called the people, has inherited the same 
idea of sovereignty that their royal predecessors had. 
They also have the idea that that aggregate popular 
sovereignty is imbued with omnipotence and that it 
can make value, can order value, that they can by 
their mighty voice make money by law or govern- 
mental fiat; and there is scarcely a state in the Union 
whose statute books are not filled with examples of 
the effort by legislators to. confer upon their citizens 
by law those benefits which can only come by indus- 
try and exchange of values. 

The inherent fallacy, it seems to me, in all of these 
conceptions is that what is called capital is some 
wicked entity or personage which can be captured and 
punished and disciplined by the sovereign will and 
made to do what they think it ought to do. And yet 
capital has demonstrated that it is a wicked and eva- 
nescent imp, which has succeeded in escaping the 
clutches of the indignant populace every time they 
. have tried to capture it by simply going across the 
borders where, it is free and starting in business again; 
and the economic truth that value, those things worth 
having, are the product both of industry and capital, 
and that capital is the necessary food of industry until 
it can bear fruit, and the two must go hand in hand; 
that you cannot by law alter those conditions of self- 
interest which lie at the root of all industry, because 
if you do it simply ceases. Therefore, in dealing with 
every question of economics, or questions involving 
economic truths, the question ivS not what we desire 
should be done, what we might wish; but what can 
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consistently with the laws of human interest, that is 
the laws of trade, be done and accomplished. Now, 
we may desire otherwise all we please and we cannot 
alter those laws. As Laboulaye the great French 
economist said to the French parliament: 

" Gentlemen, it is not given us to alter the laws of 
trade, that is laws of human interest, because they 
are the very laws of human nature. Well for us if we 
can ascertain what those laws are and conform our 
legislation to them. Then we shall have done well. 
Otherwise we may embarrass, hinder and annoy — 
never prevent." 

It seems to me that that economic truth is one which 
should be inscribed over every legislative hall, and 
we should save much legislation, much litigation, and 
much commercial distress as a result of it. It seems 
to me, therefore, in inquiring whether the evils of the 
trusts are purely artificial, such as can be dealt with 
by legislative enactment, the first question is: Are 
they economically sound? Do they represent an 
economic fact, a truth? If they do, they must be 
dealt with by economic means and not by legislation. 
And if they be economically unsound, they will need 
no legislation, because they will die by the law of 
their being. As it is said in the Scripture, when St. 
Stephen before he was converted was approached by 
some of his followers, who wanted him to stone some 
of the disciples, and he said: 

" No. If these men speak of themselves, they will 
fall of themselves, but if they speak from God, it will 
avail you naught to fight against them." 

And if any institution, any sociological manifesta- 
tion, is the product of economic fact and truth, legis- 
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lation will simply demonstrate its inefficacy and not 
its wisdom or effectiveness. 

For the purpose of determining what is the under- 
lying principle that has given rise to these manifesta- 
tions called combinations, let us look at the history 
which led up to them. You will all remember, in 
the early seventies, a movement called the Granger 
movement. The agricultural classes thought that 
they had discovered a basis, a cause, of all mal-adjust- 
ment of distribution. They found, and resolved, and 
enacted through legislatures, that the agriculturist 
was deprived of the fair product of his labor and of 
his fields by reason of the number of middlemen 
standing between the producer and his ultimate mar- 
ket, and therefore the object of legislation and effort 
should be the elimination of the non-producing mid- 
dleman who stood between the producer and the con- 
sumer. Consequently they organized granges to buy 
in the original market of production direct from the 
manufacturer, and to sell their product as organiza- 
tions in the market of the consumer without the in- 
tervention of the middleman. Much legislation was 
produced by it, but little economic fruit. You know 
how soon they dissolved, and how impracticable from 
a commercial standpoint it was. 

But commerce took the hint. It did not require 
laws. It acted. It acted on Ihe law of human self- 
interest, which is always in force and needs no con- 
stable or sheriff to carry it into effect. It discovered 
that there was an economic truth in the Grange move- 
ment, that the man who would make profit must save 
cost and get as close to the consumer as he could. 
Very soon followed a number of economic manifesta- 
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tions. First the mail order house. It said: "The 
Grange here started to buy groceries and dry goods 
and agricultural implements and everything they want. 
They failed at it. They started to buy direct from 
the manufacturers. We will constitute ourselves a 
Grange." And so they organized warehouses storing 
every kind of commodity that man could use. They 
got up price lists, and they spent fortunes in getting 
the lists from the postoffices of the residents in each 
little township; and they sent them price lists, less 
than any ^grocer or wholesale grocer or dealer could 
sell them, and everything to be shipped by mail for 
cash to the buyer's postoflBce address. They immedi- 
ately became an enormous success. They eliminated 
the retail grocer and the retail merchant to a great 
extent in a number of country towns throughout the 
country, and it is now being taken up and is a great 
organized business in the large cities. We immedi- 
ately heard the cry from the grocer, from the middle- 
man, from the man who had been making his living 
as the intermediary between the producer and the 
consumer, that he was being driven out of existence. 
Very soon the same idea was taken up in the cities, 
and the department store did for the consumer exactly 
what the mail order house did for the country con- 
sumer, and the consequence is that there is not in the 
center of Chicago to-day a large establishment engaged 
in the quasi-retail business that is not a general de- 
partment store dealing in pretty nearly every kind of 
goods. The result naturally was that there was elim- 
inated from existence the. retail merchant; and not 
only the retail merchant, but the real estate man, the 
investor, the owner of property which theretofore had 
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been occupied by prosperous dry goods stores, hard- 
ware stores, and boot and shoe stores, was affected. 
These are now occupied by laundry oflBces, cigar stores, 
bakery shops, candy stores, and largely vacant besides. 
There was of course a tremendous cry, and these very 
agencies which had accomplished the popular demand 
of the early seventies were immediately made the ob- 
ject of legislative attack, of popular indignation as the 
enemy of the people and the destroyer of the social 
order. Legislation has been attempted by our legisla- 
tures time and again, and undoubtedly would have been 
passed but for the fact that there are some constitu- 
tional lawyers left in the legislatures who suggested 
to their colleagues that probably it would interfere 
with that provision of the constitution that holds that 
a man is entitled to the pursuit of life, liberty and 
property — or rather of the bill of rights, and that the 
right to trade and contract is one of those acts. So 
legislation has not been effective there. 

Again, the manufacturers, instead of selling to the 
wholesaler, have acted upon the same theory, and 
have opened manufacturers' agencies; they do not sell 
to a middleman in the large centers, but they estab- 
lish their own offices or agencies, and those agencies 
distribute their goods. In other words, commerce 
without the intervention of legislation has realized an 
economic truth, that if you would make profit in trade 
at the present time, in the keenness of competition, 
you must do it by reducing the price and getting as 
close to the consumer as possible. 

Now, what has it done, what has it eliminated? 
It has eliminated the risk of credit. These large con-i 
cerns have practically the selection of their customers. 
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They so largely control the market, they can to such 
an extent undersell, that they do not sell at the risk 
of credit. The credit must be absolute. They have 
eliminated a large number of men between them and 
the consumer, and consequently a large amount of 
cost, and consequently they can sell to the consumer 
cheaper. All these things had been accomplished be- 
fore trusts had begun. The department store, the 
mail order house, the manufacturer's agency, the 
elimination of the wholesaler and of the retailer, of 
the middleman all along the line, is not the produc- 
tion of trusts. That was done before. 

But with the keenness of competition, it very soon 
developed that in general mercantile and manu- 
facturing industries the producers themselves were in 
close competition, were spending large sums in com- 
petition with each other, and the consequence was 
that, acting on the hint of what already had been 
done, the object was to get the advantages of large 
capital. Now with the fortunes that have been 
made in the course of this generation, a man with 
large capital has an enormous advantage over the man 
with smaller capital ; the ability to buy directly in large 
quantities for cash at the best discounts, the ability to 
get the newest and best machinery, the ability to take 
chances, the capital back that enables a man to under- 
take enterprises that the man with smaller capital 
cannot. If you prevent combination of capital, of 
men who have less capital, then you would give the 
man who has large individual capital the advantage. 
There are no trusts in the retail dry goods business in 
Chicago. There are no great corporate combinations 
in it; but, without advertising any house, one is so well 
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known, that you know as a practical fact perhaps, that 
the house of Marshall Field & Company can and does 
dominate and control the retail business in the city of 
Chicago. They can do it because of their enormous cap- 
ital and organization, and no small store can compete. 
It is so in every other business. Take it in the steel in- 
dustries. How many could compete with the Carnegie 
company, with concerns like that in vast combina- 
tions? . The underlying fact which has led to it — I am 
not now speaking of whether these corporate combi- 
nations are perfect, but I am speaking of the economic 
fact underlying their organization — combination of 
minor capital into larger aggregations to compete 
with other individual ownerships was essential to 
competition. When margins are small, and compe- 
tition in great productions makes margins small, it be- 
comes absolutely necessary that the man who will be 
in the running at all must be able to take advantage 
of every turn there is in the game, and the man who 
has him handicapped by having all the advantages 
over him can eliminate him. There is no more rea- 
son why the trust can crush out the smaller man than 
there was before, because the big man could crush out 
the small man. Capital became such an essential ele- 
ment inx5ommerce that the man without capital, with- 
out capital adequate to compete with the one who had 
it might just as well retire. 

The day of small commerce in the big things, in 
the big market, was already done. That it is not a 
local movement, or the characteristic of our citizens, 
is shown by the fact that in the report of our consul 
in Germany for 1898, which is the last I have been 

13 
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able to see, he says that at that time in Germany that 
seven-eighths of all the large manufacturing and ex- 
porting industries are controlled by corporate combi- 
nations or syndicates. In England the law against 
combination has been repealed, and by the famous 
case of the Mogul Steamship Company the House of 
Lords has practically overruled the long line of de- 
cisions with reference to combinations and monopo- 
lies and unfair competition, and have established, to 
quote the language of the case, which seems to law- 
yers very strange coining from the highest tribunal 
in England, where the doctrine against monopoly has 
been stronger than anywhere else, the court says in 
that case: 

" The instinct of self-advancement and self-protec- 
tion is the very incentive to all trade. To say that a 
man is to trade fairly, but that he is to stop short of 
any act which might do injury to his competitor, 
would be a strange and impossible counsel of perfec- 
tion. That it is perfectly legitimate to combine capi- 
tal for all the purposes of trade for which capital may 
lawfully engage. All advancement and all trade nec- 
essarily involves combination, and every partnership 
involves combination of many and the advantages 
incident to such combination. To limit the combina- 
tion of capital when used for purposes of com- 
petition would be only another method of attempting 
to set boundaries to the tides. The object of acquisi- 
tion of gain is lawful and commendable, and as com- 
petition exists when two or more persons seek to 
enjoy the same thing, it follows that the success of 
one involves the failure of the other, the progress of 
one often the retarding of the other. But the law 
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must recognize the fundamental laws of human self- 
interest as manifested in trade." 

Now, in the two other great commercial countries 
of the world these manifestations have appeared an^ 
have about the same result, and the law has recog- 
nized them, after having, at least in England, fought 
them with all its weapons and all the old common law 
maxims until within the last few years, when the law 
against corporate combination has been repealed, and 
they are now lawful, and the doctrines of the common 
law even have been adapted to them by the House of 
Lords. 

My conclusion, therefore, is that there is an economic 
necessity or fact underlying corporate combination or 
the combination of capital in any form, and therefore 
it is not to be dealt with by mere legislative prohibi- 
tion, which will be ineffectual. But, it is said, we 
have a right to look to something besides the profit 
of a community; we have a right to look at its indi- 
vidual citizens; what is the effect on them? Very 
true. But bear in mind — every movement, every one 
that has taken place in the way of substitution of 
machinery for individual labor, has displaced thou- 
sands of laboring men. When we started in this 
country, pretty nearly everything was done by brute 
force, by the sweat of man. All that has changed, 
and with the change from men into machinery men 
have been displaced, but has our condition been 
worse? Mr. Carroll D, Wright, the United States 
commissioner of labor, in a recent address, giving tfcie 
statistics in great detail, shows that the average 
earning capacity and the average enjoyments of 
life, luxuries and commodities of laboring men in 
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the United States to-day, and he says also in 
England, has been steadily progressing during the 
last fifty years, and also during the last decade — dur- 
ing the very time when there has been substitution 
of machinery, new machinery that has eliminated 
men by the thousands and hundreds of thousands. 
We have all been able to stand by very philosophically 
when men who had learned a particular trade were 
eliminated. We did not worry much when the pud- 
dlers were eliminated from the foundry business, or 
when one class after another in industrial life has 
been eliminated by machinery. We have been able 
to be quite philosophical and look back and say: 
" Well, the history of all this has been gone through 
with before. The man who is left out of employment 
will have to adjust himself and find something else. 
In the end the community is better. That has been 
the history." 

Now it reaches into the commercial classes, into the 
professional classes. Probably the lawyer has been as 
much hurt by the trusts and combinations as any 
other class of men. When a score of corporations, who 
have been competitors, w^ho have made contracts be- 
tween each other, and who have had differences, com- 
bine, they do not have much use for law business. 
They have no conflicts, they have no differences, and 
they have no litigations. When one great concern, or 
two or three great concerns, control the market, there 
are no bad debts to collect. They attend to it them- 
selves, and they do it very efficiently too. And so 
with any professional business it has probably come 
harder, because it is less easy to choose a new profes- 
sion than another trade. But I think as a rule, from 
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my contact with the profession and conversations with 
them, that they recognize that there is an economic 
fact underlying it all, that that economic fact is pro- 
ducing a social revolution, a disturbance, but that in- 
stead of legislating against it, we must study it, learn 
to control it, and adapt ourselves to conditions as bes^t 
we may. 

As I stated in starting out, I was connected with the 
dissolution of two corporate combinations; one called 
the Whisky Trust, and the other the Columbia Straw 
Paper Company. Each of those was inherently vi- 
cious and illustrated the economic fallacy inherent in 
them which will kill each and every one of them organ- 
ized on the same plan. There are certain industries 
that are natural monopolies which can be effectively 
consolidated and run something as monopolies. There 
are others which are so naturally competitive that it 
is practically impossible effectively to combine, be- 
cause it is so easy to compete with them that you can 
ruin them by competition, compelling them to buy out 
competitors. 

The Whisky Trust was organized on this basis orig- 
inally; it was a trust. That was abandoned, and the 
Distilling and Cattle Feeding Company purchased all 
of the existing distilleries of any consequence through- 
out the grain and the corn producing country. It ex- 
tended all the way from California to Minnesota. It 
did not use all these distilleries. It bought them out 
or rented all of them and closed them up, and then its 
great producing plant was at Peoria. The stock of 
that trust was up to par. It was making money. Two 
things manifested themselves. The stock was a spec- 
ulative stock. It was all the time monkeying with 
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legislation in Washington. They expected to have 
laws passed reducing the internal revenue on whisky, 
to extend the bonded warehouse period, and various 
other things that were supposed to affect the value of 
the product. They began speculating in the market, 
and the parties in interest found they could make 
more money in the stock market than they could in 
the whisky business. Very soon the industry yielded to 
the market. Furthermore, the parties on the inside, 
the managers, found such vast opportunities for indi- 
vidual accumulation by means of being interested in 
every contract made with the corpol'ition, until we 
discovered, on behalf of the receiver, that thef e was 
not a contract for corks, for barrels, for flasi^, for any 
product used by the trust, that some of the iiirectors 
were not stockholders in the corporation which sold 
it, so that they were both buyers and sellers at the 
same time. 

Again, the business of the trust was so managed that 
they found it necessary to put up prices, and immedi- 
ately competitors sprang up, and promptly it was nec- 
essary to buy out a new distillery about every six 
months; because the new distillery could force down 
the price over their whole territory, and the loss to 
them of meeting competition at one point was the 
cost of their entire product; and the stock went down, 
until when it was wound up there wasn't anything 
left for the stockholders at all. 

Again, another fault in its organization was that, 
being managed throughout by parties not owners, ex- 
cept the directors, and employees being paid on the 
basis of employees and having chances on the outside. 
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they took the chances on the outside and the corpo- 
ration was neglected. 

It was reorganized, not as a trust. Another question 
arises there, a question of law. The Supreme Court 
of our state held that it was absolutely beyond the 
corporate functions of a corporation to buy factories 
to shut up; that, while it might buy a factory to run 
it, it clearly was not its corporate function to buy a 
factory to close it. So that was foiled. When, the 
property was sold out by the receiver in entirety at 
the instance of the creditors, a syndicate was formed 
which bought the entire operating property, and the 
Distilling Company of America was organized with an 
immense capital, and was to be a great success. The 
Distilling Company of America lasted about three 
years, when it was organized into the American Dis- 
tilling Company. I see from the papers that they 
have just been trying to form a pool to raise about 
five million dollars to get out of their present troubles, 
and the dissolution of the last concern was only in 
1897. There have been two corporations since, and 
the last one has been before the courts in New Jersey 
on the validity of a pooling arrangement for the pur- 
pose of raising money. 

The other concern, the Columbia Straw Paper Com- 
pany, had exactly the same fault, and to my mind the 
trust has before it very serious economic problems 
much more formidable than any which the lawmaker 
has been able to suggest. In talking with a number 
of manufacturers, particularly one who runs one of the 
largest independent manufactories in pipe and plumb- 
ers' supplies, he tells me that this is one of the facts 
to their advantage all the time, that the trust is com- 
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polled to undersell the independent competitor. If an 
independent concern can sell at the same price, it will 
take the market every time. 

Again, the corporate combination, generally man- 
aged by a board of from nineteen to twenty-seven or 
more directors, lacks the necessary autocracy for 
speedy and effective administrative business. When 
you come to call together a board of twenty-seven 
men, or nineteen, to act upon a matter requiring the 
quick judgment of experience and self-interest, often 
the time has elapsed in which the thing should be 
done effectively before it is done. So, for example, as 
this gentleman tells me, in the manufacturing busi- 
ness, particularly in the steel and iron line at the 
present time, if there is a good machine, a better ma- 
chine in the market than the one you have, you can- 
not afford to have the poorer one for a minute, be- 
cause the cost of maintaining a poor one is such that 
it will make up its difference in value though you an- 
nihilate a couple of hundred thousand dollars in a 
year; it is a bagatelle compared with the value of new' 
and thoroughly modern machinery. But he says, 
when you come to deal with a concern whose stock is 
listed in the market, in which thousands of men who 
have no knowledge of the business are interested, 
every single fact and item that goes to the market 
value of the stock on the exchange is communicated, 
becomes known, makes the stock go down, starts a 
speculative action, bull or bear, which will fluctuate 
and will injure any business. And so all the time 
this stands against them as a barrier to their adap- 
tiveness and responsiveness to business needs. 

Turthermore, instead of being conducted by men 
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owning the business, whose incomes, whose pride, 
whose families are at stake in their success, they must 
necessarily be run by hired men, salaried men, all the 
time, and cannot be run with the economy, the quick- 
ness, the skill, the self-interest, that men themselves 
owning and controlling the business can do, who have 
grown up in it and made it. 

Now, if you will notice the trusts that have been 
successful, you will find, that with the exception of 
those which are natural monopolies, that is which re- 
quire such enormous capital and organization to con- 
duct them that the individual competitor cannot 
establish a successful competition, you will notice 
that there are mighty few the value of whose stocks 
indicates that they have accomplished what their 
pramotors expected or had any idea of. The Linseed 
Oil Company was organized less than four years ago, 
and when it came on the market its common stock 
and preferred stock taken together, were selling at a 
very large sum above par. To-day its preferred stock 
is down in the 40's: I think its common stock does not 
exist, because it has just announced to the newspapers 
that it has issued a bonded indebtedness of $6,000,000. 
Now, the agreement with the preferred stockholders 
was that the preferred stock represented the property. 
There was no bonded indebtedness ahead of it. They 
had no debt. Now, after havingibeen in business for 
four years, the preferred stockholder is not a preferred 
stockholder. There is a six million dollar mortgage 
ahead of him, and all those men who turned in their 
plants and got preferred and common stock in pay for 
it are second mortgagees with a six million dollar 
.mortgage ahead of them. 
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Now, it takes more than a mere corporate combina- 
tion and a large amount of capital to make it success- 
ful. It takes an economic. fact, the meeting of an 
economic condition, the responding to a public need. 
1 think you will agree with me that it is an axiom 
that no trade can exist and simply take profit and not 
give benefits. You and I can make an individual trade 
in which you get the worst of it, but if you and I deal 
together and one always gets the disadvantage, we 
won't trade. The very fact that a business exists im- 
plies that it confers benefit; that is, it produces results, 
gets commodities cheliper to the public, or else it would 
not be in existence at all. Therefore a combination 
must be so organized, on such economic principles, 
that it can supply that need of employing its own cap- 
ital to advantage and selling to the public cheaper 
than anybody else. If not, it will go out of existence, 
and you need not call in the lawmaker or the courts 
to put it out of existence. I could refer you to scores 
of these organizations that have been listed and floated 
inside the last five or six years, and I do not recall one 
whose stock is up to what it was when it was originally 
floated. Now the question is: Will these things lead 
to eventual monopoly? 

Ft seems to me that human self-interest will be suf- 
ficient to prevent it. In the first place, there are the 
fundamental facts that, with the enormous amount of 
capital lying idle seeking investment at three and four 
per cent. — when you can take a leasehold on the basis 
of three and one-half per cent. — money would be glad 
for a period of twenty years on a large sum, upwards 
of $l()(),fK)(), to take three and one-half per cent. If 
capital, then, lies there looking for an opportunity, 



Digitized by V:iOOQIC 



T. K. BOYESON. 207 

and there is plenty of energy and industry and men 
to use that capital, if one concern is a monopoly and 
is successfully controlling the market and has put the 
price up above the point where there can be competi- 
tion, competition is going to be there right away. Not 
only in the same industry, but in order to maintain 
business and make money there is the competition of 
industries not exactly in the same line of business but 
other industries and commodities. It is clear that if 
an article be sold cheap, a large quantity of it will be 
purchased. If an article is. high and costly, people 
will use every substitute for that article they can think 
of, or get along without it. The consequence is, the 
fundamental economic fact is, that large and successful 
commerce involves low prices and large production, 
for the profit of the industry itself. For capital is con- 
tinually lying here seeking opportunity of investment, 
anxious for a chance of investment;, let it find a com- 
mercial field open, and it will jump at it, and there- 
fore self-interest will keep the men controlling these 
vast industries either from public exactions or from 
getting an absolute control. 

And for a further reason we are not helpless before 
them. Suppose one of the great combinations con- 
trolling iron or steel or any of the other great com- 
modities of commerce and human interest should ab- 
solutely control the market. What would they meet? 
They would meet the doctrine of Munn vs. Illinois, 
extended by the courts of various states to various in- 
dustries. It was argued in the Telephone Case: 
". Why, but the telephone is not a necessity. Munn vs. 
Illinois, impressing a private business with a public 
use, proceeded on the theory that it was a public ne- 
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cessity; and you cannot take a business which is 
merely a private business and charge that with a pub- 
lic use and say you have a right to control it." But 
the Supreme Court of Indiana said, in effect: " The 
question is not whether the particular business is an 
absolute public necessity, as to whether the public can 
get along without it. It is whether it has so far en- 
tered into trade and commerce, into the public busi- 
ness and means of doing business, that it is a practical 
necessity or convenience and the public is dependent 
on it. We think the doctrine of public use is not lim- 
ited in its application to the mere fact of such neces- 
sities which are indispensable to existence." 

That applies to the telephone, the telegraph, and the 
courts have held that baking bread so far involves the 
public necessity and convenience that a municipality 
may properly be endowed by law with the power to 
regulate bakers and to license them and to prescribe 
the weight and quality of the loaf. If capital under- 
takes to erect itself as a commercial monopoly, it will 
absolutely subject itself to the powers of the law and 
will be controlled as being charged with a public use 
and subject to public regulation and control through 
a public commission. Railroads have been subjected 
to it, telegraphs, telephones, bread baking, and with 
our Supreme Court interpreting the constitution, say- 
ing that, even though in the Slaughter House Cases 
there was an absolute private charter, a contract 
for a . period of years, but, says the court, when the 
public health and welfare requires, the police power 
of the legislature is superior to any private charter. 
And clearly we need not sustain any great alarm of 
being owned by the corporations or combinations or 
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controlled by them. They may better fear being con- 
trolled by us, and so conduct their business in their 
natural self-interest as at the same time to conform to 
the public interest and the public need; and it will be 
to their interest to invite reasonable competition and 
permit it rather than to permit monopoly. Because 
otherwise we may see socialism, state socialism, not 
the product of agitation, not the product of the num- 
merous societies and lecturers and propaganda, but 
state socialism the product of capital. We shall see 
our great industries practical monopolies controlled 
by state commissions. 

And it might very readily happen if the public got 
the idea that the argument which was advanced 
against state socialism has been the most effective 
one against individual liberty. The argument against 
it was, mainly: But what will become of enterprise? 
What of the individual opportunity, if the state con- 
trols all the great industries and men are but its em- 
ployes? Where are ambition, hope, aspiration, chance 
in life? And it made us shudder. But if great capi- 
talistic corporations own them and hire all the rest of 
us as hired men, that argument will be gone and the 
state might very well act. Constitutions do not last 
forever. They are subject to amendment. The state 
might very well conclude that the state could raise 
the money to buy one of the great industries, and, in- 
stead of controlling them by commissions, run them 
through its own agencies and employes. And I think 
to-day capital is intelligent enough, it is guided by 
men of sufficient wisdom, experience and observation, 
to see that their self-interest will continually control 
them; because if they do once think that they own the 
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public, can control, direct and mold the public, they 
will find themselves clay in the hands of the potter, 
and they will be owned by and controlled by the pub- 
lic so absolutely that they will cease practically to 
exist as individual corporations, and will be prescribed 
to instead of prescribing and dictating. 

I have taken up more time than I thought. But 1 
know that an assembly of lawyers has more to do with 
shaping public thought, the public trend and convic- 
tion, than a hundred times that number of men who 
are not lawyers, who are not in the habit of giving 
trained thought to these questions. And as I believe 
that nothing is so detrimental to the prestige of the 
law and the courts as inefficacious and frivolous legisla- ' 
tion, flying out with the legislative fiat every time you 
see anything you do not like, without having studied 
it, knowing its cost or what the effect of your. law is 
to be, I have thought in my humbe way . of simply 
calling your attention to some few thoughts that have 
influenced me in arriving at a conviction on this sub- 
ject. And it seems to me we should direct our atten- 
tion to other things than mere prohibitions. The pro- 
hibitions have been utterly inadequate so far. The 
Whisky Trust was dissolved by the Supreme Court of 
Illinois in 1897. It has changed its name now, I be- 
lieve, to the Distilling Company of America, and has 
passed through its existence to the American Distilling 
Company, and it is still flourishing though borrowing 
money. The Sugar Trust was declared by the Court 
of Appeals of New York to be illegal. I notice it is 
still going on doing business, and very effectively. The 
Standard Oil Company has been attacked in Pennsyl- 
vania, Ohio and Texas. In Texas it Ijas been held 
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illegal and enjoined from doing business. It is still 
doing business in Texas, I don't know how. In Penn- 
sylvania one particular corporation was dissolved, one 
of the constituent companies, but the Standard Oil 
Company is doing business in Pennsylvania, I don't 
know how, but it is there. The Gas Trust was dis- 
solved by the Supreme Court of Illinois. It changed 
its form of organization and still controls the gas busi- 
ness in Chicago. The Allison Pipe and Painting Com- 
pany was dissolved by the Supreme Court of the United 
States, or rather their contract was held illegal. That 
contract is no longer in existence, but the business is 
controlled by the same organization. Now, if you can 
remember any corporate dii^solution by courts that has 
been effectual to stop the business, you have found 
something that I have not been able to find, and 1 have 
looked for it. I do not know of one effectual instance 
of the dissolution of a successful corporate combina- 
tion by law. But you will reach them in their vitals, 
in their profit, reach them on the question of economic 
grounds, and there they are bound to yield, because 
when the stock goes down and there is no money in 
the business, you don't need the intervention of the 
courts except for the purpose of dividing up and de- 
claring a dividend to creditors. 

Well, I have already taken so much of your time 
that I will not discuss some other phases of corporate 
evils, such things as fictitious stock, the capitalization 
of unearned profits, etc., which many writers on trusts 
have said should be cured by publicity and by reports 
and by all those things. I have not the least bit of 
sympathy with the public on that subject, because the 
man who goes in and buys capitalized unearned profit 
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is going in on a gamble, and he is not any more en- 
titled to protection on that than if he bets on a horse 
race. He is betting; he is not engaged in industry. 
The men who do it are generally on the inside, and 
when the investing public goes in and buys Whisky 
Trust certificates and Linseed Oil certificates, etc., they 
do not do it as an investment; they do it because they 
expect reasonable returns from their money; they ex- 
pect to go in on the ground floor, and they hope to 
make a good thing out of it and then go out. The pub- 
lic will be cured, and the corporate over-capitalizatiqn 
will be cured, when people don't buy. The only rea- 
son that they issue ten million dollars of stock for 
three million dollars' worth of property, seven millions 
representing unearned profits that you may earn in 
the future if you live long enough, is because there 
are people who are willing to invest to the extent of 
ten million dollars their appetite for gambling. Just 
let the public find out it is not a good gamble, and 
they won't gamble, and these fellows won't go on 
printing the certificates, because they will be simply 
pretty paper, and there is no use spending the money 
printing the paper. And it seems to me that those 
things are self -curative. 
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PREFATORY NOTE. 



The following are biographical sketches of mem- 
bers of the bar of Wisconsin who have died between 
February 12, 1901, and February 12, 1902. This does 
not presume to be a complete collection but only of 
such as have come within the knowledge of the com- 
mittee. Members of the bar can greatly lighten the 
arduous labors of the committee by sending to the 
chairman prompt notices of deaths of Wisconsin 
lawyers within their several localities, together with 

biographical data. 

William W. Wight, Chairman, 

Milwaukee, Wis. 
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ROBERT NELSON AUSTIN. 

Born: Carlisle, Schoharie county, New York, August 

19, 1822. 
Died: Milwaukee, Wisconsin, January 25, 1901. 

Judge Austin was of early New England ancestry. 
His father was a Presbyterian minister and died when 
his son was less than a year old. He was reared by 
friends, and, being a bright and apt scholar, became a 
school teacher at the age of sixteen. At about the same 
time he began to study law with a practitioner named 
Randall, the father of Alexander W. Randall, who 
afterwards became governor of Wisconsin. Young 
Austin prepared for college while he was studying 
law and teaching. Before entering college, he taught 
at Ames, Montgomery county, New York, and at Nas- 
sau, Rensselaer county. New York. He graduated 
with honor from Union College at Schenectady, New 
York, in the class of 1845. After graduation, he was 
principal of an academy at Cherry Valley, New York. 
He completed his law studies in the office of Jabez D. 
Hammond, Otsego county. New York, and wa« ad- 
mitted to the bar of the supreme court of New York, 
at Fonda, Montgomery county. New York, in De- 
cember, 1847. In less than a year, in May, 1848, 
he arrived in Milwaukee with no acquaintance, with 
no prospects and with twenty-five cents in his pocket. 
Except during a temporary absence in Europe in 1869, 
Milwaukee was his residence until his death. 
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Early in his career 'in Milwaukee, in 1858, he be- 
came a justice of the peace and was also a court com- 
missioner for eight years. He held no other oflBce un- 
til he was elected city attorney without his consent 
and against his wishes in 1890. In 1891, before his 
term expired, he was named as superior court judge, 
was elected and served for six years. He was re- 
nominated but failed of election. The first partner- 
ship formed in 1848 or 1849, was that of Austin & 
Schoff, which continued for two years. The partner- 
ship of Austin & Dunn continued until about 1857, 
the office of the firm being in the Arcade, on East 
Water street. In 1857, the office of Austin & Pereles 
was formed, and in 1866, Daniel H. Johnson was 
added to the firm, which continued until December, 
1868. In 1869 Austin & Wallber became a firm, which 
continued 'until 1873. About 1876, the firm of Austin 
& Runkel was formed. In 1886, by the addition of 
William H. Austin (not a relative), the firm became 
Austin, Runkel & Austin. 

" Judge Austin was a remarkably fine literary stu- 
dent and found his recreation in the study of lan- 
guages. He read German, French, Latin and Greek 
with great facility, and within the past few years com- 
pleted an original translation of the New Testament 
from the original." The author of this sketch more 
than once sat in the judge's chambers during the 
pauses of important litigation and discussed with 
him the meaning of some Greek verb or the true ren- 
dering of some New Testament passage. During his 
later years his verses were often seen in print, and, 
although these were not of the highest degree of poetic 
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merit, they were imbued with a touch of religious 
spirit. 

He was elected trustee of the Normal Institute and 
High School February 2, 1852, became a member of 
its executive committee and he so continued for three 
years. That institution is now Milwaukee-Downer 
College. He was one of the founders on January 5, 
1849, of the North Presbyterian church. 

References : Milwaukee Sentinel, January 26, 1901, from which above 
extract was taken; Wight's Old White Church, 20; History of the Bench 
and Bar of Wisconsin, I, 526-615, II, 59; Buck's Milwaukee, IV, 148. 

STEPHEN S. BARLOW. 

Bom: Ballston Spa, New York, August 17, 1818. 
Died: St. Paul, Minnesota, October 5, 1900. 

Stephen S. Barlow, at an early age, removed with his 
parents from Ballston Spa, Saratoga county, New 
York, to Genesee county. New York. After receiving 
an education in the common schools of western New 
York and at the Rochester academy, he commenced 
the ^tudy of law, which he pursued until about a year 
after he became a resident of the state of Wisconsin. 
He was admitted to practice law at Delavan, Wiscon- 
sin, in 1841. While pursuing his law studies at Al- 
bany, New York, he was a fellow student of Sanford 
E. Church, who afterwards became distinguished as 
Chief Justice of the Court of Appeals of that state. 
In 1855, Mr. Barlow removed to Delton, Sauk county, 
Wisconsin, and resided there and in Baraboo until 
1893, except a two years' residence in Chippewa Falls. 
In 1893 he removed to St. Paul, where he lived, until 
his death, at the residence of his son, Henry P. Bar- 
low. 
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Mr. Barlow had a large and varied practice in his 
profession for upwards of a half century, in this state. 
He also held many positions of honor and trust at the 
hands of his fellow citizens. Passing over minor oflB- 
ces, he was a member of assembly from Walworth 
county in 1852; again, in 1867 from Sauk county. He 
was a state senator from the old Fourteenth District, 
comprising the counties of Sauk and Juneau in 1868-9. 
In 1868, he was chosen one of the presidential electors 
at large by the republicans of Wisconsin. He was 
elected and served the people of this state two terms 
as attorney general from 1870 to 1874. 

" As a lawyer he was honest and true to the cause 
of his clients, respectful to the court, and courteous 
and honorable in his dealings with the opposing coun- 
sel." 

References: Wisconsin Blue Book, 1899, pp. 143, 148, 158, 205; let- 
ter of Carl C. Pope in the Baraboo Republic of October 24, 1900, from 
which the above quotation is taken; private letter of H. P. Barlow of 
St. Paul. 

VARNUM M. BABCOCK. 

Born: Nassau, New York, March 4, 1824. 
Died: Amery, Wisconsin, April 6, 1900. ' 

Mr. Babcock moved to Wisconsin in 1856 and set- 
tled at Wagon Landing, Polk county, where he en- 
gaged in mercantile business, being postmaster at 
Amery for four years and of Wagon Landing for 
twenty-four years. Prior to moving to Wisconsin, he 
had practiced law in New York state and was admit- 
ted to the bar as an attorney in Wisconsin in 1862. 

Mr. Babcock was appointed by President Cleveland 
to be a receiver of public money at the United States 
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Land OflBce at St. Croix Falls. He also held the office 
of district attorney for Polk county. He drafted the 
charter for the village of Amery and presented the 
same to the circuit court for approval. Besides these 
Mr. Babcock has held many oflBces of public trust, such 
as sheriff, assessor and town clerk. 

Reference : Information and newspaper clipping iarnished by Mr. 
Stanley C. Hanks, Madison, April 18 1900. 



PATRICK HENRY CARNEY. 

Born: Lincoln county, Maine, March 17, 1836. 
Died: Waukesha, Wisconsin, May 29, 1900. * 

Mr. Carney removed with his parents to Waukesha 
in the year 1847 and graduated from Carroll College 
in the class of 1856. From that date until early in 
1865 he conducted a newspaper, the Waukesha County 
Democrat. From 1865 until 1868 he engaged in farm- 
ing, and from the latter year until 1872 he was county 
judge of Waukesha county. He practiced law for a 
number of years, being four years a partner with 
Timothy E. Ryan, the firm being Carney & Ryan. In 
1879, he again took charge of the Waukesha County 
Democrat which he conducted, with the exception of 
brief periods, until the failure of his health in 1897. 

References: The Bench and Bar of Wisconsin, II, 546, 560; Proceed- 
ings of the State Historical Society of Wisconsin at its 48th annual 
meeting, 94; Catalogue of newspaper files in the Library of the State 
Historical Society of Wisconsin, 1898, 201. 
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WILLIAM HENRY COTTERELL. 

Born: Mineral Point, Wisconsin, March 13, 1853. 
Died: Milwaukee, Wisconsin, September 11, 1900. 

About the year 1879, Mr. Cotterell left Mineral Point 
to enter the University of Iowa to study law and he 
graduated therefrom in 1881. He practiced law at 
Mason City, Iowa, with the firm of Glass & Hughes 
until 1889, when he went to Leavenworth, Kansas, 
where he was engaged with the Great Western Manu- 
facturing Company. In 1891, he came to Milwaukee 
and became an attorney for the Edward P. AUis Com- 
pany. He continued until his death in this employ. 

References : Information from his son-in-law, Mr. Wm. A. Morehouse, 
and sketch furnished by the Milwaukee Sentinel at the time of his 
death. 



PETER DOYLE. 

Bom: Myshall, County Carlow, Ireland, December 8, 

1844. 
Died: Jersey City, New Jersey, October 27, 1900. 

When Mr. Doyle was six years old his parents emi- 
grated to the United States, came to Wisconsin and 
settled at Franklin, Milwaukee county. Mr. Doyle's 
first lessons were received at home. There and at the 
common school in Franklin he acquired a knowledge 
of the ordinary English language. He spent a short 
time in the oflBce of the clerk of the United States 
District Court in Milwaukee, and in 1863 entered the 
law oflBce of Butler & Cottrill in that city, intending 
to make the law his profession. Having spent about 
two years in that pursuit, he taught school for a short 
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time in Milwaukee, and then, having been offered an 
acceptable position in a railway oflBce at Prairie du 
Chien, he removed there in July, 1865. In the spring 
of 1872, he was nominated by the Democratic City 
Convention as first mayor of the city of Prairie du 
Chien, but declined to accept, not coveting political 
life. In the fall of that same year he was elected to 
the assembly of Wisconsin from Crawford county. In 
the legislature of 1873, he took an active part in the 
discussion of many of the important measures of the 
session. In September of the same year, he was nom- 
inated for the position of secretary of state by the re- 
form convention held in Milwaukee and was elected 
at the ensuing election. In November, 1875, he was 
re-elected, holding the position of secretary of state 
from January 5, 1874, to January 7, 1878. At the ex- 
piration of his term of oflBce he traveled extensively 
in Europe, and then entered the- Yale Law School for 
one year (the senior year), graduating with the class 
of 1881. Returning from the law school, he came to 
Milwaukee to reside and there established his law 
practice. In the summer of 1900, he removed to Jer- 
sey City and entered into partnership with H. J. Hoff- 
man of that city. He delivered a number of addresses 
which were printed in pamphlet form, among them 
one at the Catholic Congress at the World's Fair in 
Chicago in 1893. 

" He was rather a retiring man. He had rare and 
extraordinary attainments. He was a strong man 
mentally, a splendid scholar and a good mathematician 
and had a wonderful command of languages. He was 
honorable in all his dealings, highly respected by his 
associates and those with whom he had fiduciary rela- 
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tions in the transaction of business. In his early 
years, Mr. Doyle had some thoughts of entering the 
priesthood and he was educated with that purpose in 
view. His sister, Mrs. James Foley of Milwaukee, is 
the only surviving member of the family to which Mr. 
Doyle belongs." 

References : Milwaukee Sentinel, October 28, 1900, from which the 
above extract is made; U. S. Biographical Dictionary of Eminent and 
Self -Made Men; Obituary record of Graduate&('of Yale University de- 
ceased during the academical year ending June, 1901, p. 97; Wisconsin 
Blue Book, 1899, 143, 167. 
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JOHN TRACY FISH. 

Born: Lake Pleasant, Hamilton county, New York, 

November 7, 1834. 
Died: Milwaukese, Wisconsin, August 28, 1900. 

Mr. Fish was a descendant of an ancient Rhode 
Island family, locating in New England in 1643. His 
mother, however, was Scotch. He worked on a farm 
until nearly twenty years of age, hence his early edu- 
cation was irregular and imperfect, consisting of dis- 
trict school instruction and one term in Kingsborough 
Academy, New York. In 1855 he settled in Wiscon- 
sin, at Lake Geneva, and taught school. In the fall 
of 1857 he settled in McHenry, Illinois, where he pur- 
chased a farm. Rendered almost penniless, in 1858 
he supported his family — he had married in 1857 — 
by chopping wood. At this time his friend, L. C. 
Church, re-enforced by a Mr. Schumacher, both law- 
yers of Woodstock, Illinois, urged him to study law. 
Profiting by their encouragement and assistance, he 
passed a successful examination in July, 1859, at 
Whitewater, Wisconsin. He began practice at Sharon, 
Walworth county. He eked out a living, while his 
clientage was small, as a carpenter. 

In August, 1861, he enlisted as a private in Com- 
pany E., Thirteenth Wisconsin Volunteer Infantry, 
and, when its organization was perfected, was chosen 
its second lieutenant. After a varied service in the 
west and southwest, during the war of the rebellion, 
he was mustered out December 26, 1865, as captain of 
his company. He returned to practice at Sharon and 
entered upon a successful career at the bar. In 1868 
he was elected district attorney and moved to Racine. 
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In 1871 he formed with Charles H. Lee the firm of 
Fish & Lee, which continued until 1878. In that year 
he became partner of Joshua E. Dodge (now one of 
the judges of the Supreme Court of Wisconsin), the. 
firm being Fish & Dodge. The senior partner's son, 
Frank M. Fish, subsequently became a member of this 
firm. In October, 1885, he removed to Milwaukee to 
assist in the formation of the firm which became 
Jenkins, Winkler, Fish & Smith. In 1887 he became 
general solicitor of the Chicago, Milwaukee & St. 
Paul Railway Company in place of John W. Cary, 
who was promoted to be general counsellor. This 
position required his removal to the state of Illinois. 
In 1894 he resigned this position and returned to Mil- 
waukee where in February of that year he entered 
upon general practice with Alfred L. Cary, forming 
the firm of Fish & Cary. Soon after the legal affairs 
of the Ashland division of the Chicago & Northwest- 
ern Railway Company were placed in his charge, and 
in 1897 he managed the entire legal business of that 
large corporation in Wisconsin. Upon the death of 
Jerome R. Brigham, in January, 1897, the firm of 
Fish, Cary, Upham & Black was formed. As the 
senior member of this firm in a large and constantly 
increasing practice, Mr. Fish continued until his 
death. 

"Gifted with rare natural endowments, he has 
risen to the highest ranks in his profession as a 
lawyer especially learned in the law of corporations 
and trusts, and as counsellor and advocate in all 
branches of the practice his reputation and standing 
at the bar were unexcelled." 

15 
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References : Sketch in the Milwaukee Sentinel, August 29, 1900, con- 
taining resolutions adopted by the bar of Racine county and a tribute 
by Mr. Fish's friend. Judge Charles E. Dyer, from which the above 
quotation is taken; History of the Bench and Bar of Wisconsin, I, 606, 
where is an excellent and speaking portrait; 108 Wisconsin, XXIX, 
where is printed a memorial of the Milwaukee Bar Association, and the 
remarks of Judge Charles E. Dyer, Edward M. Hyzer, Esq., and Justice 
Dodge of the Supreme Court. The remarks of Judge Dyer are espe- 
cially interesting as recounting the cases in the Supreme Court where 
Mr. Fish appeared as counsellor and where he almost invariably won 
his contention. The date of Mr. Fish's birth as given above Nov. 7, 
1834, is correct, being taken from his own statement as contained in his 
application for life insurance. It should supercede the different birth 
dates given in other printed biographies. 



HENRY B. HARSHAW. 

Born: Argyle, Washington county, New York, June 

13, 1842. 
Died: Milwaukee, Wisconsin, December 25, 1900. 

When young Harshaw was ten years of age his pa- 
rents removed to Oconomowoc, Wisconsin. In Oc- 
tober 1854, they took up their residence in Oshkosh, 
Wisconsin, which was the home of our subject until 
his death. He was educated at the common schools 
and at Wayland university, Beaver Dam, Wisconsin. 
On April 21, 1861, he enlisted as a private in Company 
E., Captain Gabe Bouck of the Second Wisconsin, and 
served in the same regiment as private, sergeant, 
major and lieutenant until June 30, 1864. He was 
with his regiment at the battle of Bull Run, second 
Bull Run, Gainesville, South Mountain, Antietam, 
Fredericksburg, Chancellorsville, Gettysburg, Wilder- 
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ness and the battle around Spottsylvania. He was a 
lieutenant in his company on the morning of May 8, 
1864, when he lost his arm while in fighting line with 
the Iron Brigade at Laurel Hill. 

After the war he returned to Oshkosh. He was 
clerk of the circuit court of Winnebago county, Wis- 
consin, from January, 1865, until January, 1878. Dur- 
ing this period, in 1875, he was admitted to the prac- 
tice of law. From 1878 until 1886 he was postmaster 
at Oshkosh. He was elected state treasurer Novem- 
ber, 1886, and held this office from January 3, 1887, 
until January 5, 1891. During much of his active 
practice he was a member of the law firm of Harshaw 
& Thompson at Oshkosh. 

He died in Miwaukee while on a visit to his daugh- 
ter, Mrs. Thomas H. Hay. 

References: Milwaukee Sentinel of December 26, 1900: Blue Book of 
Wisconsin, 1899, 143; Bench and Bar of Wisconsin, II, 103. 



SAMUEL HOWARD. 

Born: Near Manchester, England, May 19, 1837. 
Died: Milwaukee, Wisconsin, April 16, 1900. 

Mr. Howard removed with his parents from Eng- 
land to the city of Milwaukee, when he was about 
eight years of age. He learned the printer's trade 
and earned at that avocation the money which paid 
for his collegiate expenses. In 1858 he entered the 
University of Michigan at Ann Arbor, and graduated 
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as class orator with the class of 1862. He was admitted 
to the bar of Wisconsin in 1863. He then entered 
the army and was an aide-de-camp with the rank of 
lieutenant on the staff of General John C. Stark- 
weather in General Baird's Division of the Fourteenth 
Army Corps. Leaving the service, he became city 
editor of the Milwaukee Sentinel in the years 1864 
and 1865, and received in the latter year the honorary 
degree of master of arts from his alma mater. 

His first legal experiences were in the office of Messrs. 
Butler & Cottrill, his office being at No. 401 East 
Water street. He paid much attention at first to 
criminal practice and was assistant district attorney 
under Mr. Cottrill. Later probate, will, estate and 
banking matters became his specialties, and still later 
he attended personally only to the more important 
cases. From 1870 to 1875, he was public administrator 
in Milwaukee coun£y. In 1875, and for two or three 
years thereafter, he was a partner with Jared Thomp- 
son, Jr., the firm name being Howard & Thompson. 
This was the only partnership, except shortly before 
his death when the firm of Howard & Mallory existed 
for a brief time. 

From 1879 until his death, he was a director in the 
Milwaukee Law Library Association, and was presi- 
dent of that organization from 1895 until his death. 
He was editor and publisher of the Weekly Legal 
News from 1878, until it was discontinued on Septem- 
ber 20, 1883; and was editor and publisher of the Daily 
Legal News from September 26, 1883, until its discon- 
tinuance, July 3, 1884. He was chief organizer and 
counsel of the Milwaukee Abstract Association which 
was organized in 1883, and later of the Milwaukee 
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Title Insurance Company. At his death he was presi- 
dent of the Michigan University Alumni Association. 
Mr. Howard was always a student and paid especial 
attention to the classics, and had a great liking for 
the Greek language and literature. He was a man 
very benevolently inclined as he was a bachelor, and 
his unostentatious benefactions were often displayed 
where they were least expected and where the donor 
was never known. 

References : Milwaukee Sentinel of April 17, 1900; Catalogue of the 
Delta Kappa Epsilon Fraternity (New York, 1890), 735. 
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DANIEL HAERIS JOHNSON. 

Born: Kingston, Ontario, July 27, 1825. 
Died: Milwaukee, Wisconsin, June 15, 1900. 

Judge Johnson's father was a British soldier under 
Wellington. He came to America as a sergeant and 
served under King George in the war of 1812. What- 
ever toryism should have dominated in the son on this 
account was more than neutralized by the blood of 
the American revolution that reached him through 
his mother. 

After teaching for a time in Canada, young Johnson 
removed to the United States in 1844 and studied at 
Rock River Seminary, Mt. Morris, Dlinois. In 1845, 
he was in the lead region about Galena. In 1848, he 
removed to Prairie du Chien, where he taught school 
and also began the study of law. In 1849, he was ad- 
mitted to practice, Judge Mortimer M. Jackson being 
then on the bench of the Fifth Circuit. Mr. Johnson's 
office was opened at once in that city and for five years 
continued open. During this period, in 1850, Mr. 
Johnson took a census of the Indians abiding about 
the head of Lake Superior. In May, 1854, he left the 
profession to purchase an interest in the Prairie du 
Chien Courier y conducting the newspaper with Judson 
Hurd until July, 1855, with William E. Parish until 
January, 1856, and with Whittaker Jenkins until April, 
1856. In that month he sold his interest in the paper 
and resumed the practice of the law. He formed a 
partnership with W. R. Bullock under the firm name of 
Johnson & Bullock. During this time he was also as- 
sistant register of the United States Land Office. Upon 
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the breaking out of the war of 1861, Mr. Bullock, who 
was a nephew of Vice-President John C. Breckenridge, 
moved permanently to the south and the partnership 
was dissolved. 

Mr. Johnson represented the counties of Crawford 
and Bad Ax in the legislature of 1861. In the fall of 
that year, he became assistant to James H. Howe, at- 
torney-general of the state, and so continued until in 
May, 1862, when he wais sent south as clerk in the 
paymaster department* During this service he was 
under Major Coulter. 

He returned to Wisconsin in November, 1862, and 
took up his permanent residence in Milwaukee. He 
opened an office alone at the northeast corner of East 
Water and Wisconsin streets. About the year 1865 
he formed, with Robert N. Austin and Nathan Pereles, 
the firm of Austin, Pereles & Johnson, a connection 
which was dissolved by the failing eye-sight of Mr. 
Pereles. About December, 1868, he formed, with Mr. 
D. 6. Rogers, the firm of Rogers & Johnson, which con- 
tinued for a short time. In 1869, he formed, with 
Henry H. Markham, the firm of Markham & Johnson, 
which continued until 1871. In that year, the firm of 
Johnson & Rietbrock was established, to which, in 1876, 
Lawrence W. Halsey was added; and this firm con- 
tinued until the election of Mr. Johnson to the circuit 
bench. 

During this period of active practice, Mr. Johnson 
held various public oflBees. He represented the Sev- 
enth ward of Milwaukee in the legislatures of 1869 
and 1870. In 1873 and 1874, 1882 and 1883, he was a 
member of the school board, and in 1878 was city at- 
torney. During this period he was also a frequent 
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contributor to newspapers and magazines, showing 
that he possessed a fine literary mind and a keen and 
critical discrimination. Among his contributions are: 
Our Paris Letter, which appeared in the Atlantic 
Monthly in 1868; and Broke Jail, which appeared in 
the same magazine in 1875; The Fat Girl's Jump; 
Muggins' Holiday; Rankin Brothers, a Remarkable 
Passage in the History of the Firm; Widow Wortley; 
Mr. Bridge's Nightmare; The Hazel Green Man's Story; 
and Capt. Crosier Retires from the Lakes, all of which 
stories appeared in various numbers of the Milwaukee 
Monthly in 1873, 1874, 1875 and 1876. 

Mr. Johnson was a member of the convention called 
in 1867 to frame a charter for the city of Milwaukee 
and was chairman of the Committee on Division. He 
was a member of the convention in Cincinnati, which 
nominated Horace Greeley for president of the United 
States. In January, 1888, he became judge of the cir- 
cuit court of Milwaukee county, and continued such 
judge by successive elections until his death. This 
event occurred quite suddenly, his indisposition be- 
ginning while he was engaged in his judicial duties. 

References: Wisconsin Blue Book, 1899, 147, 176; History of the Bench 
and Bar of Wisconsin, 1,389, where is an excellent i)ortrait; 107 Wisconsin 
Rei)orts, xxxiii, where is a memorial of the Milwaukee Bar and a response 
by Justice Cassoday; Catalogue of newspaper files of the Library of the 
State Historical Society of the state of Wisconsin (Madison, 1898), 179; 
Bibliography of Wisconsin authors (Madison, 1893), 136; Milwaukee 
Sentinel, June 16, 1900. 
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DAVID K. NOYES. 

Born: Tunbridge, Orange county, Vermont, October 

28, 1820. 
Died: Baraboo, Wisconsin, November 24, 1900. . 

Mr. Noyes came to Wisconsin in 1844 and for a. 
year engaged in mining. Later he studied law in Be- 
loit, and after being admitted to the bar in 1847, he 
established himself at Baraboo, where he resided until 
his death. He was a member of the assembly of 
Wisconsin in 1856. He enlisted in Company A, Sixth 
Wisconsin Volunteer Infantry,, in 1861,. and served, 
until he was wounded in 1862. During 1863 and 1864 
he had charge of the state recruiting corps.. In 1865 
he again entered the service as major of the Forty- 
ninth Infantry, and prior to his discharge in 1865, was 
commissioned lieutenant colonel. He was postmaster 
of Baraboo horn 1867 until 1879. 

References : Blue Book of Wisconsin, 1899, 184; Proceedings of the 
State Historical Society of Wisconsin, December 13, 1900, 100. 
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DAVID F. JONES. 

Born: Utica, New York, May 11, 1859. 
Died: Sparta, Wisconsin, December 20, 1900. 

Mr. Jones removed to Wisconsin at an early age, 
and from 1874 until his death ' he resided at Sparta. 
He completed his education by a thorough course at 
Galesville College and Lake Forest University. He 
then studied law and was admitted to the bar in 1884. 
In 1885, he was elected district attorney of Monroe 
county, and held this office for six consecutive years. 
He was again elected to the same office in the fall of 
1893 and served during 1894 and 1895. He was dis- 
trict delegate to the National Republican Convention 
at St. Louis in 1896 which nominated Wm. McKinley 
for his first term. He was assemblyman in the ses- 
sion of 1897 and was a member of a board of assembly 
of the joint commission appointed to examine the bill 
for the revision of the statutes of 1878. In July, 1898, 
he was appointed by the President of the United States 
District Attorney for the Western District of Wiscon- 
sin, a position which he held at the time of his death, 
'* and his administration of this most important office 
stamped him as a lawyer of energy, ability and thor- 
oughness." He constituted with R. A. Richards the firm 
of Jones & Richards of Sparta. "He had a large practice 
in all of the courts of the state and was regarded as 
one of Wisconsin's leading attorneys." 

References : Monroe County Democrat of December 21, 1900, from 
which above quotations are taken, and where is a good newspaper like- 
ness; Blue Book of Wisconsin, 1899, 176; Bench and Bar of Wisconsin, 
1,291. 
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ANTHONY VAN WtCK. 

Born: La Grange, Dutchess county, New York, May 

15, 1822. 
Died: Milwaukee, Wisconsin, December 22, 1900. 

Mr. Van Wyck's early schooling was received in the 
Fishkilly Dutchess county. New York, Academy and 
the Troy, New York, Academy. He graduated from 
the Yale Law School in the class of 1844. Prior to 
this date, when he was about eighteen years of age, 
he traveled for his health on horse-back from New 
York to New Orleans and return. Directly after grad- 
uation he went abroad on a trip from which he did 
not return in five years. He first traveled through 
Europe, visiting out-of-the-way places that even now 
seldom see a tourist. He was a remarkably fine lin- 
guist^having a knowledge of many continental lan- 
guages, and speaking German, French and Italian 
fluently, in addition being a proficient in Greek and 
Latin. After the trip through Europe, he visited Tur- 
key, Egypt and other countries. He went up the Nile 
with the natives on a trip lasting for months and then 
explored Palestine. In 1848, he had returned to Eu- 
rope and was in Paris during the revolution of that 
year. During all this time he kept a complete daily 
record of his doings, which is in itself an excellent 
book of travels. Upon his return to the United States 
he married and made Fishkill his home. A few years 
later, his health having failed, he removed westward. 
He settled in Davenport, Iowa, in 1857 and was a 
banker there. In 1860 he removed to Kenosha, Wis- 
consin. He was a member of the senate of Wisconsin 
from Kenosha during the sessions of 1864, 1865, 1868 

16 
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and 1869. He was for a short time, and until 1870, 
county judge of Kenosha county. He was republican 
candidate for governor of Wisconsin in 1868, but was 
defeated for the nomination by Lucius Fairchild by 
one vote. In 1870, his health having again failed, he 
removed to Marietta, Georgia, where he resided for 
ten years. Returning to Kenosha he was again elected 
county judge and served in that capacity from 1882 
until 1898. In August, 1882, he contributed to Lip- 
pinbott's Magazine, Shires and Shirr Totrns in the South. 
His death occurred at the residence of his son, Howard 
Tan Wyck, in Milwaukee. 

References : Chicago Tribune of December 23, 1900, where is a fair 
portrait; Milwaukee Sentinel of December 23, 1900; Obituary Records 
of Graduates of Yale University, June, 1901, 94. 



JOHN T. KIN(JSTON. 

Bom: Necedah, Wisconsin, January 14, 1860. 

Died: Brigade Hospital, Ponce, Porto Rico, August 26, 

1898. 

Mr. Kingston must be distinguished from John T. 
Kingston, his father, an old settler of Necedah. He 
attended the high school in Columbus in 1876 and 1877. 
In the year 1878 he entered the University of Wiscon- 
sin as a preparatory pupil. Although absent a year 
from the university for his health, he graduated with 
the class of 1883. In July, 1885, he entered the law 
college of the university and graduated with the class 
of 1886. In July of this last year he opened a law of- 
fice in Ashland with E. J. Dockery. He represented his 
district in the Wisconsin State Senate in the sessions 
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of 1891 and 1893, and served as postmaster of Ashland 
for the full term of four years, beginning October 1, 
1893. 

He enlisted as a private in the Wisconsin State Mi- 
litia April 28, 1898. He was honorably discharged 
therefrom and mustered into the United States volun- 
teers as a private for service in the war against Spain, 
May 12, 1898. Two days later. May 14, 1898, his regi- 
ment, the Second Wisconsin volunteers, left Camp 
Harvey and encamped. May 16th on the old battle 
field of Chickamauga, Georgia. While remaining 
there. Senator Kingston was promoted to a corporal, 
and on July 9, 1898, left with his regiment for Charles- 
ton, South Carolina on the way to active service. On 
July 20, his regiment left for Porto Rico and landed 
at Ponce July 28th. On August 25, 1898, illness drove 
him to the brigade hospital where he suffered with 
typhoid and where he died just as his regiment was 
leaving Ponce to sail for home. Two days after his 
death, that event not yet having become known in 
this country, he was proposed to and received votes 
in the Democratic State Convention, for Lieutenant- 
Governor. 

Judge J. K. Parish, in addressing the Bar Associa- 
tion of Ashland county, said, " As a lawyer he was pos- 
sessed of high talents, as displayed in cases that he 
had before this court, which demonstrated his ability 
in his chosen profession. His manner of addressing a 
court and jury was always pleasing, and his qualifica- 
tions as an advocate were of high order. He was a 
fluent speaker and a logical reasoner, and possessed 
sound judgment and integrity of character.'' 

Mr. Kingston was buried at Coamo, Porto Rico, Au- 
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gust 27, 1898, but in February, 1899, his remains were 
brought to Necedah, Wisconsin, his home, and on Feb- 
ruary 15, 1899, laid in the family lot there. 

References: Newspaper clippings furnished by his mother May 15, 
1902, including an address upon his life and character delivered by 
Judge Parish, from which the foregoing quotation is taken; Blue Book 
of 1899, p. 151; Madison Democrat. 



HAROLD WEBSTER NICKERSON. 

Born: Center, Morgan County, Ohio, February 25, 

1859. 
Died: Milwaukee, Wisconsin, March 20, 1900. 

Mr. Nickerson graduated from . Marietta College, 
Ohio, as valedictorian of his class in 1882. While at- 
tending college he conducted a private school where 
he taught Latin and Greek. After his graduation Mr. 
Nickerson located at Portland, Oregon, where he 
studied law with an uncle who was counsel for the 
Northern Pacific Railroad. He was admitted to the 
practice in Oregon in 1884. Compelled on account of 
health to leave that state, he removed to Burlington, 
Iowa, where, for about a year, he served in the legal de- 
partment of the Chicago, Burlington & Quincy Railroad. 
In 1886 he removed to Milwaukee, and was for some 
years associated with the law firm of Van Dyke & Van 
Dyke. In 1894 he became a member of the new firm 
of Markham, Nickerson & Harper. By the withdrawal 
of Mr. Markham, this firm for a time, and until May 1, 
1899, was Nickerson & Harper. After the last date, 
Mr. Nickerson was the senior member of the firm of 
Nickerson, Roemer & Aarons. 

Mr. Nickerson had been engaged for two days in the 
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trial of a case in the superior court of Milwaukee 
county, and, with the counsel for the adverse party in 
the case, had started to take the train for Chicago, for 
the purpose of procuring the deposition of a sick wit- 
ness. Mr. Nickerson's death occurred at^the depot 
of the Chicago & Northwestern Railroad as the 
train he intended to take was leaving the station. His 
partner, Mr. Roemer, writes: " Everyone who knew 
him loved, admired and respected him. As a lawyer 
he was shrewd, cautious and accomplished, methodi- 
cal in everything he undertook to do. He always 
gave close attention to minute details in every case." 

References: Milwaukee Sentinel of March 21, 1900; Bench and Bar of 
Wisconsin, I, 537. 
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(!HARLES FLOYD McCLURE. 

Born: Sparta, Wisconsin, January 10, 1870. 
Died: Milwaukee, Wisconsin, January 3, 1900. 

Mr. McClure graduated from the public school at 
Sparta, Wisconsin, and then took the law course in 
the University of Wisconsin, receiving his diploma 
with the class of 1895. He first practiced law with 
the firm of Morrow it Masters at Sparta. Upon re- 
moving to Milwaukee, al)out the year 1899, he oi)ened 
an office alone in the Old Insurance Building, l)ut 
shortly thereafter entered the offices of Fish, Cary, 
Upham & Black, where he remained until his sudden 
and untimely death. 

References : Milwaukee Cvity Dire(3tories; Private letter of Clark M. 
Rosecrantz of May 5, 1902 
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DAVID FRANCIS O'KEEFE. 

Born: Stockton, Wisconsin. 

Died: Ashland, Wisconsin, April — , 1900. 

Mr. O'Keefe prepared for college at the Stevens 
Point high school and entered the University of Wis- 
consin in September, 1890, at which time his age was 
twenty years. He graduated with the degree of 
Bachelor of Letters, English course, in 1894. Prior 
to his death he had been district attorney of Ashland 
county for about a year. 

References : Letter of Dean of University of Wisconsin of July 12, 
1902; clipping in the Milwaukee Sentinel of May 1, 1900. 
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ORVUS BURKE WYMAN. 

Born: Windsor county, Vermont, July 7, 1847. 
Died: Buffalo, New York, Decemher 2, 1900. 

Judge Wyman's parents removed to Wisconsin when 
he was about seven years of age, settling ii;i Stoughton. 
In 1859, a change was made to Vernon county, in 
which our sul)ject resided continuously until his death. 
He was educated in the public schools and at the 
State University. After his graduation he taught in 
the public schools of Vernon county for several years, 
was principal of the Viroqua schools in 1873, and held 
the office of county superintendent of schools from 
1874 to 1880. While engaged in teaching he read law 
with Colonel C. M. Butt, and was admitted to the bar 
in 1878. In 1880 he became the partner of L. J. Rusk, 
the firm being Rusk & Wyman. When the latter re- 
moved to Madison, in 1883, he continued the practice 
alone. He was elected district attorney in 1881, and 
served for four years. He was elected county judge 
in 1890, and again in 1892. He was elected circuit 
judge of the Sixth Circuit in April, 1894, and died 
while just completing his first term. He had, however, 
in April, 1900, been re-elected for a second term which 
would have begun a few weeks after his death. He 
had also held the office of president of the village of 
Viroqua, and was the first mayor of the city of Viro- 
qua. He died at a medical institute where he with 
his wife had gone for the purpose of recovering his 
health. 

" One of Judge Wyman's most sterling qualities was 
his unchanging manner. He was always the same 
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quiet, peaceful, sober, manly man, whether in the heat 
of a political campaign, as a public oflBcial bent on 
doing his duty, in society, in his home, at the bar as a 
practitioner, or holding the scales of justice. * * * 
He was a great lawyer. He understood the science, 
the frame work and the foundation of the law. He 
studied the history of the law and became familiar 
with all the streams, currents and tides of authority. 
He studied the principles of the law. He memorized its 
maxims and had them ever ready to hurl at his oppo- 
nent. He was not a case lawyer, a decision index, an 
echo. He was original, thoughtful and profound." 

References: BeDch and Bar of Wisconsin, II, 237; Blue BcX)k of Wis- 
consin, 1899, 147; Vernon county Censor of December 12, 1900; Viroqua 
Republican of March 1, 1901, where are printed resolutions of the bar 
of the sixth circuit, an address by C. J. Smith of Viroqua, from which 
the above quotations are made, and the address of Judge J. J. Fruit 
(Judge Wyman*s successor) in accepting and filing the aforementioned 
resolutions. 
17 
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THOMPSON D. WEEKS. 

Mr. Weeks departed this life on the 12th day of Feb- 
ruary 1901, at his residence in the city of Whitewater, 
after an illness of more than sixteen months. 

The deceased was born at Norwich, Massachusetts, 
November 5, 1832, and with his parents removed to 
Lyons, Walworth county, when ten years of age. 
After leaving the public school he studied a few 
months at Prof. Buck's Academy in Milwaukee and 
from thence entered Lawrence university from which 
he graduated with honor in 1859 and soon after en- 
tered the Albany law school. 

After his admission to the Bar it is related that he 
spent some six months in the office of W. P. Lyon at 
Racine. Soon after he opened a law office in the city 
of Whitewater where he met and in June 1865 mar- 
ried Miss Adelaide Hall, and they commenced their 
wedded life in the same house where they ever lived 
and where he died. 

His wife and two children, Mrs. Helen Wakely and 
C. S. Weeks survive him.. 

My acquaintance with Mr. Weeks began in 1876. 
He then enjoyed a large practice and was recognized 
as an able trial lawyer; a skillful cross-examiner and 
a strong and able advocate. I think he tried more 
cases at that time than any other lawyer in the 
county, and the different judges who adorned the cir- 
cuit had great confidence in his opinion and integrity. 

Mr. Weeks was elected to the assembly as early as 
1867 and to the senate in 1873 and again in 1892. In 
each case without any particular effort on his part and 
in both houses of that body he easily went to the front. 
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Mr. Weeks was a many-sided man. He was an able 
stump speaker, and the announcement that he was to 
speak at a political meeting, national or state, was a 
guarantee of a full house. But one of the most en- 
during monuments to his memory is his seventeen 
years' service as normal regent. The attendance and 
reputation of the school at Whitewater under his im- 
mediate supervision during that period increased won- 
derfully in many ways. 

Mr. Weeks was essentially a domestic man. He 
loved his wife and children, his home, his fine grounds 
and garden. During the last few years of his life he 
rarely went down town of an evening. His summer 
evenings were spent upon his veranda conversing with 
his neighbors and friends, and his mornings in his 
garden where the paths and rows of vegetables must 
be straight and trim, and it was in the midst of his 
family, neighbors and friends that he displayed those 
kindly and affable qualities we all so much admired. 

He realized many months before his demise that his 
work was done and never flinched, but bore his suf- 
ferings in that brave and manly spirit which always 
characterized him. Some two hours before he ex- 
pired he bade his wife good night, simply remarking, 
"I think I shall never see another day,'' and met 
death as he usually met his friends at the bar with a 
smile. 

Mr. Weeks was a good lawyer, a born gentleman, 
and an honest man, who taught us all how to live and 
how to die. — S. Bishop. 
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